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How to Avoid a Blown Deal 

 Factors Driving Renewed M&A Activity 

• Health Care Reform 

• Payor Contracting 

• Purchasing and IT 

• Access to Capital 
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How to Avoid a Blown Deal (cont’d) 

 Standard Transaction Steps 

• Confidentiality Agreement with prospective partners 

• Identify Transaction Team (including others, such as valuation 

experts, if needed) – discussed below regarding a “Transaction 

Protocol”  

• Agree upon Timeline for Transaction 

• Letter of Intent 

• Partner conducts due diligence (never announce deal until due 

diligence is complete) 

• Definitive Agreement 

• Satisfy conditions to closing 

• Closing and Post-Closing Obligations (if applicable) 
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How to Avoid a Blown Deal (cont’d) 

 Important Pre-Transaction Considerations Before 

Going to the Market 

• These apply regardless of structure (e.g., whether 

considering a joint operating agreement, merger, 

affiliation or asset sale) 

• Careful pre-transaction preparation generally lays the 

foundation for a successful consummation of a deal 

• Careful pre-transaction preparation also may prevent a 

deal that may place the organization in a worse position 

(not all deals benefit all parties involved) 
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How to Avoid a Blown Deal (cont’d) 

• Rationale - Maintain reputational/negotiating leverage 

• Solidify key constituencies 

• Anti-Trust Protocols 

• Pre-market due diligence 

• Transaction Protocols 

• Selecting the right “dance partner” and “dance” 

• Questions from Audience 
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How to Avoid a Blown Deal (cont’d) 

Solidifying Key Constituencies 

 Board 

 Strategic Considerations 

• What are the weaknesses and threats to the organization and 

why would a potential partner help mitigate these? 

• What are the potential opportunities that a partner can help 

take advantage of? 

• Engage the right advisors - consultants, financial advisors, 

investment bankers, attorneys - with a proven track record 

• Notwithstanding proper organizational oversight, assume 

issues will arise 
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How to Avoid a Blown Deal (cont’d) 

• For example, a need may exist in the community for a 

heart program 

 Does the potential partner have a strong reputation in 

providing services to patients with these diagnosis? 

 Can the partner help recruit physicians to the market 

or supply the services of current physicians? 

• Engage the right partners to satisfy the board’s fiduciary 

duties 
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How to Avoid a Blown Deal (cont’d) 

 Key Managers 

• Consider Non Disclosure Agreements and involve key 

managers at the earliest possible stage 

 Lack of key manager involvement will likely result in 

advisors receiving incorrect information about 

operations 

 Lack of key manager “buy-in” will likely result in key 

managers hindering the process or causing their 

departure during the deal 
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How to Avoid a Blown Deal (cont’d) 

• Consider “stay steady” arrangements 

 Guarantees that managers will stay in their position 

for a certain amount of time post transaction 

 Engage a compensation consultant to ensure stay 

steady arrangements are at fair market value 

 Medical Staff 

• Extremely important in joint operating agreements that 

involve their service line 

 For example, new heart center 
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How to Avoid a Blown Deal (cont’d) 

• As part of acquisition, reporting structure for employed 
physicians may change 

 Move from employee of hospital to national medical 
practice 

 Policies around ancillary services and group practice 

 Alternative compensation structures 

• Community Hospital Aligning with Teaching Hospital 

 Consider maintaining separate medical staffs 

• Consider review of existing medical staff bylaws and 
governance structures 
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How to Avoid a Blown Deal (cont’d) 

 Premarket Due Diligence 

• Antitrust - Hart-Scott-Rodino pre-merger notification 
requirements apply if: 

 JOA vests control of hospitals in the JOC 

 The arrangement meets the “size of the transaction” 
($70.9M) and “size of the parties” tests ($141.8/ $14.2M) 

 Identify likely partners beforehand and analyze whether a 
particular partner may pose risk to transaction not receiving 
FTC clearance 

• Adopt Antitrust Protocol to ensure sensitive, non-public 
information is not shared between competitors 
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How to Avoid a Blown Deal (cont’d) 
• Exempt tax 

 Review organizational documents to ensure they are in 

compliance with IRS requirements 

 Review and test debt covenants 

 Real estate tax considerations 

• Environmental 

 If no recent audits, consider obtaining updated audits to detect 

potential significant environmental issues 

 Implement mitigation as soon as practical 

• Employee Benefits 

• Physician contracting 

• Necessity of self-reporting 



13 

How to Avoid a Blown Deal (cont’d) 

 Establishing Transaction Protocol 

• Purpose:  To establish a mechanism to provide oversight 

and control over a potential transaction and prepare 

organization if AG decides to review the proposed 

transaction 

• Transaction Team 

 Team members to include senior management and 

outside advisors 

 Serve as an interface with the best suitor 
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How to Avoid a Blown Deal (cont’d) 

 Conduct negotiations and develop transaction 

documents 

 Advise and receive input from transaction Committee 

• Transaction Committee 

 Prepare guidance to Transaction Team  

 Exercise authority of Board (between sessions) 

consistent with Board directives 
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How to Avoid a Blown Deal (cont’d) 

 Establish procedures to mitigate potential conflicts of 

interest 

 Advise Board of Directors  

• Board of Directors 

 Receive reports from Transaction Committee 

 Retain ultimate oversight and control over Transaction 

 Evaluate Transaction in light of the best interests of 

the Corporation 
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How to Avoid a Blown Deal (cont’d) 
 Selecting the right “dance partner” and “dance” 

• Finding the Right Partner 

 What are you looking for in the right partner?  What can you offer 

to the partner? 

 What is the purpose of the affiliation?  Where should the 

organization be in 5, 10, 15 years? 

 Consider market developments  

• Finding the Right Model 

 Not all affiliation models are the same 

 Full affiliation/merger vs. Joint Operating Agreement (virtual 

merger) 

 Select collaboration among particular service lines or ventures 

 Questions from Audience 

 


