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Agenda
 ABC's of Consumer Regulatory Considerations Related to
Solar and Case Studies
 State Licensing
 Lead Generation
 Compliance Management
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ABC'S OF CONSUMER
REGULATORY CONSIDERATIONS
RELATED TO SOLAR AND
CASE STUDIES
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What is credit?
 Federal law defines credit in Truth In Lending Act
• If a consumer debt that is payable in more than 4
installments, “credit” is likely in issue
− Commercial debts are not covered by federal lending law
− Imposition of a fee for financing is not necessary
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E.g., 0% products are covered if they are financed in
more than 4 installments

ABC's of Consumer Regulatory
Considerations Related to Solar
 Regulation Z (Truth in Lending Act)
 Requires presentation of certain disclosures and
calculation methodologies
• Presentation must be “substantially similar” to model forms
• Definition of “finance charge” and calculation of APR is
different from “interest rate”
• No interest? Still applies if payable in more than 4
installments
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May 2013: Truth in Lending Act (TILA)
In May 2013, plaintiffs brought suit in federal court in Salt
Lake City, UT, against a solar installation company raising
the following claims of action:
 Alleged violations of the Truth in Lending Act and
Regulation Z.
• Failure to provide statutorily required disclosures to
plaintiffs prior to entering into a solar equipment
finance agreement.
• Failure to adequately disclose cost of loan and other
required lending information.
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May 2013: Truth in Lending Act (TILA)
 Alleged violations of TILA and the Federal Trade
Commission Act, “Rules Concerning Cooling-Off Period
for Sales Made at Homes or at Certain Other Locations.”
• Failure to provide disclosure of plaintiffs’ statutory
rights to rescind contract.
 Alleged violations of Utah Consumer Sales Practices Act
and Utah Consumer Credit Transaction Act, which
incorporated the above and alleged deceptive acts and
additional state based requirements for disclosure.
 The parties settled the case.
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ABC's of Consumer Regulatory
Considerations Related to Solar
 Regulation M (Consumer Leasing Act)
• Related to leasing of consumer goods valued at $54,600 or
less
• Initial lease term must be longer than 4 months
• Implicates leasing of consumer solar panels
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February 2014: Class Action, Consumer
Leasing Act and Regulation M
In February 2014, plaintiffs brought a class action suit
against solar panel installers in federal court in New Orleans,
LA, seeking $ 5 million in damages and alleging:
 “through advertising and other avenues, [defendants]
inflate the amount of energy that their systems are
expected to produce, thereby inflating the potential cost
savings to consumers”; and
 defendants “are not forthcoming about the costs
associated with the purported lease/purchase of the
systems, thereby overselling the potential cost savings to
customers, and in violation of state and federal laws.”
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February 2014: Class Action, Consumer
Leasing Act and Regulation M
The following claims of action were alleged:
 Violations of the federal Consumer Leasing Act and
Regulation M.
 Violations of the Louisiana Unfair Trade Practices and
Consumer Protections Law.
 Unfair Enrichment (related to a claim of having to pay
above market rates for solar equipment without receiving
tax credits).
The case was stayed in August 2016 pending a
determination by an Arbitrator that the parties’ agreement
provides for class-wide arbitration.
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ABC's of Consumer Regulatory
Considerations Related to Solar
 Regulation B (Equal Credit Opportunity Act)
 No discrimination
• Impacts both consumer and commercial credit
• Applies not only at origination but also to account servicing
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ABC's of Consumer Regulatory
Considerations Related to Solar






Fair Credit Reporting Act
•

Use of consumer reports

•

Reporting customer account performance to consumer reporting agencies

Financial Crimes Enforcement Network and money transmission
•

Acceptance of payments for transmittal to creditor

•

Examples: Square (FL DOB)

Federal Fair Debt Collection Practices Act
•



Telemarketing and Consumer Fraud and Abuse Prevention Act (the “Telemarketing
Act”) and the Telemarketing Sales Rule
•
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Implicates 1st party collection efforts and specifically regulates third party collection
efforts

Implicates telemarketing fraud and consumer privacy, requiring disclosures of
specific information and prohibitions on misrepresentations

September 2014: Class Action, Fair Credit
Reporting Act (FCRA)
In September 2014, plaintiffs brought a class action suit in
federal court in San Diego, CA, against solar panel installers
alleging, among other things:
 Defendants unlawfully obtained consumer credit reports
on potential customers, without knowledge or consent of
the potential customers in violation of the Fair Credit
Reporting Act.
• Further, Defendants did not obtain the credit reports of
potential customers, including plaintiffs, for the purposes of
offering a “firm offer of credit or insurance,” in violation of
FCRA.
• Case was voluntarily dismissed by plaintiffs.
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March 2016: Telemarketing Act and
Telemarketing Sales Rule
In March 2016, the Consumer Protection Branch of the United
States Department of Justice, on behalf of the Federal Trade
Commission, brought claims in federal court in Los Angeles, CA,
against several solar industry telemarketing lead generators
raising the following claims of action:
 Alleged violations of provisions of the Telemarketing and
Consumer Fraud and Abuse Prevention Act (the
“Telemarketing Act”), Telemarketing Sales Rule and the
National Do Not Call Registry.
 Defendants, among other things, allegedly made 1.3 million
outbound telemarketing calls to induce the purchase of solar
panels and installation services directed to phone numbers on
the Do Not Call Registry.
 Case pending.
16

ABC's of Consumer Regulatory
Considerations Related to Solar


Section 5 of the Federal Trade Commission Act
• Applies to all transactions even if Dodd-Frank does not
• “Unfair” and “deceptive”



UDAAP (Unfair, Deceptive and Abusive Acts and Practices)



Unfair
• Test = What does “reasonable person” expect?



Deceptive



Abusive
• CFPB only
• Statutory definition in Dodd-Frank but no regulatory clarification
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Most states have parallel state law

ABC's of Consumer Regulatory
Considerations Related to Solar
 Regulation E (Electronic Funds Transfer Act)
• Related to use of ACH Authorizations
• Permitted to incentivize but not penalize
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ABC's of Consumer Regulatory
Considerations Related to Solar
 Regulation P (Privacy)
 “Financial Institutions” must present privacy policy to
consumers
 Limits sharing of non-public personal information
 Certain exemptions permitted
• Customer permission
• To effect the consumer's transaction
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ABC's of Consumer Regulatory
Considerations Related to Solar
 Safeguards Program
• Required by all “financial institutions” as defined under
Gramm-Leach-Bliley Act that possess consumer non-public
personal information
• Requirements range from employee hiring to password
usage to data breach policies and procedures
− No template – must be modeled to specific company's
risks
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STATE LICENSING
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State Licensing
 Licensure for lending
• Consumer lending will require licensure in nearly every state
− Robust information request
− Bonding
− Background checks/fingerprinting for principals
− Penalty

 Interest rate and other state-specific limitations
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State Licensing
 Licensure for Brokering
• Need to determine whether installers and other involved in
customer-acquisition process are engaged in “brokering”
− State-specific compliance obligations
− Want reps and warranties for compliance with applicable
law
− Exemptions = ?
• Creditor is responsible for parties in “customer acquisition”
chain
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State Licensing
 Licensure for Collecting
• 3rd party consideration
− Not normally a 1st party issue
• Need to examine laws to determine whether activities
related to collection fall under scope of consumer “collection
agency” provisions
• Depending upon scope of performance, could also be a
consumer “debt collector”
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LEAD GENERATION
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Lead Generation
 How are customers acquired?
• Organic acquisition – low cost of acquisition/delayed
consumer “touch”
• 3rd party assistance – high cost of acquisition/immediate
consumer “touch”
• Contract with lead generator/marketer must be vetted
− State licensing
− Vendor diligence
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COMPLIANCE MANAGEMENT

27

Compliance Management
 Policies and procedures must exist
• “off the shelf” documentation that has not been reviewed by
management and approved by executive staff = trouble
• Periodic legal and management review is necessary
• CFPB: Board-level knowledge and approval
• Vendor management/audit is key
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DISCUSSION
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