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It has been nearly a year since Texas Gov. Greg Abbott signed H.B.
19, codifying a specialized business court system in Texas. The
opening of those courts later this year will make Texas one of more
than two dozen states that have a business court system — with
experienced commercial judges at the helm — to handle complex
cases.[1]

The Texas Supreme Court recently approved preliminary rules for the
business courts, and the doors of the first business courts are set to
open by Sept. 1. Many Texas attorneys specializing in complex and
high-dollar business cases eagerly await this event.

A flurry of large business lawsuits, currently brewing behind the
scenes, are likely to be filed at the outset. But litigators are not the
only attorneys who should be getting ready.

Transactional attorneys — especially those involved in commercial,
securities and internal governance matters — should consider the
business court system in Texas as they facilitate transactions for P
their clients and consider venue for any future disputes. !
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This article addresses a number of issues that transactional attorneys
should have top of mind when considering filing in Texas business
courts.

Providing for Business Court Jurisdiction in Contracts

While the Texas business courts will be a beneficial forum for many
large, commercial cases, parties will not be able to file every
business dispute in a business court. There are a number of
requirements related to the nature and value of a commercial dispute
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that must be satisfied before a case can be filed in these tribunals. Mark Solomon

In general, but subject to some limited exceptions, parties will be able to file the following
types of cases in business court:

e (Cases with more than $5 million in controversy — or, alternatively, if a publicly
traded company is a party — that involve a derivative action, corporate governance
and internal corporate affair issues, securities litigation, actions by a business or its
owner against another owner or officer, actions to hold owners or executives
responsible for breaches of duty, actions to hold owners or governing persons liable
for obligations of the business, and actions arising out of the Texas Business
Organizations Code.

e Cases with more than $10 million in controversy that involve qualified monetary
transactions, contracts or commercial transactions in which the parties agreed the
business court would have jurisdiction — not including insurance contracts — and
actions arising out of a violation of the Texas Finance Code or Business and



Commerce Code, other than actions by a bank, credit union or savings and loan
association.

For the most part, these categories of cases will be subject to business court jurisdiction
based on the facts, nature and amount in controversy. However, a party's ability to invoke
the jurisdiction of the business courts can turn, in certain instances under the statute, on
whether the parties or their deal counsel included express agreements to go to business
court.

Specifically, the statute provides that, for certain cases or controversy exceeding $10
million, the business courts will have jurisdiction over any action only if it "arises out of a
contract or commercial transaction in which the parties to the contract or transaction agreed
in the contract or a subsequent agreement that the business court has jurisdiction of the
action."[2]

As a result, transactional lawyers and their clients should consider now whether to expressly
contract into the Texas business court system, at the consequence of potentially waiving
that jurisdictional right for a future suit.

Of course, transactional lawyers and their clients may pursue a wait-and-see approach, to
ensure that the Texas business courts function as the efficient, business-friendly courts that
they are promoted to be.

Considering Venue Selection Clauses in Advance

Transactional attorneys also need to be careful in drafting venue selection clauses. While
the new law makes clear that venue can be created "if a written contract specifies a county
as venue for the action," venue will only be proper if the designated court is located in a
county that has a business court.

According to the statute, "if there is not an operating division of the court that includes a
county of proper venue, at the option of the party filing the action, [the court shall] transfer
the action to a district court or county court at law in a county of proper venue."[3]

Similarly, "[a] party to an action filed in a district court or county court at law in a county of
proper venue that is not within an operating division of the business court ... may not
remove or transfer the action to the business court."[4]

Exacerbating the problem that parties may encounter in trying to file in a proper venue with
a business court is that many judicial regions within Texas will not have a business court
initially. When the business courts open on Sept. 1, only five of the Texas judicial regions,
covering the major metropolitan areas in Texas, will commence business court operations.

These include Region One (Dallas), Region Three (Austin), Region Four (San Antonio),
Region Eight (Fort Worth) and Region Eleven (Houston).

Business courts for the remaining six judicial regions, covering the state's more rural
counties, are conditioned on new appropriations and funding being passed by the
Legislature, and are not anticipated to commence operations until September 2026.

Even after all of the business courts are operational, venue selection will remain of
paramount importance, because of how the business courts will be staffed. Two business



court judges will be appointed to each of the five metropolitan regions, and only one judge
will be appointed to each of the remaining six regions.

That means there may be only one judicial officer within a given region that will be tasked
with overseeing every major business case filed in the forum.

Contracting Out of Texas Business Courts

There will be certain instances in which transactional attorneys will have clients that do not
want to contract into business courts. These attorneys may be able to set up contractual
documents that allow their clients to avoid the business court system, even if jurisdiction
would otherwise exist.

That is because the business courts will have concurrent, rather than exclusive jurisdiction,
with the Texas district courts. Just as parties can generally contract away or waive their
right to remove a case from state court to federal court where concurrent jurisdiction exists,
parties may be able to contract away the right to remove a case to the business courts.

In other words, parties and their lawyers may identify advantages to resolving a business
dispute in traditional district court in Texas, and seek to contract out of the business courts
entirely.

Alternatively, in some cases that would be otherwise subject to the jurisdiction of the Texas
business courts, the parties may simply contract to proceed in other appropriate state
forums, such as Delaware or New York.

Contracting to Address Claims Based on Supplemental Jurisdiction

The business court statute has unique rules regarding supplemental jurisdiction that may
create problems for litigants. Transactional attorneys should understand these rules.

The statute states, in relevant part, that "the business court has supplemental jurisdiction
over any other claim related to a case or controversy within the court's jurisdiction that
forms part of the same case or controversy." But it also states that "[a] claim within the
business court's supplemental jurisdiction may proceed in the business court only on the
agreement of all parties to the claim and a judge of the division of the court before which
the action is pending."[5]

The statute further states that "[i]f the parties involved in a claim within the business
court's supplemental jurisdiction do not agree on the claim proceeding in the business court,
the claim may proceed in a court of original jurisdiction concurrently with any related claims
proceeding in the business court."[6]

In practice, that means a single case or controversy, involving certain claims that are
appropriate for business court jurisdiction and others that are not, may be severed into two
separate matters and litigated as stand-alone cases. Such a scenario would likely result in
increased litigation costs, inefficiencies, and effects on settlement prospects.

That is not to mention tactical concerns with having parallel cases pending between the
same parties. For example, such parties may attempt to engage in gamesmanship across
the parallel cases, by seeking and obtaining a ruling in one of the cases and then arguing in
the second action that it is dispositive across the parties' two cases.



To get out front of these potential problems, the best course of action will be for parties and
their transactional attorneys to address them up front in the deal documents, including by
agreeing to resolve all supplemental claims within the same business court forum.

Sample Language: Business Court Jurisdiction and Venue

Once the business courts open, parties and courts will have to wrestle with contract clauses
that address the jurisdiction, venue and scope of covered claims that may be tried in
business court. In the meantime, a sample contract clause addressing issues of business
court jurisdiction and venue, which may provide a starting point for transactional attorneys
who are considering how to update their standard form contracts to get ahead, is set forth
below:

The parties agree that any claim, controversy, dispute, lawsuit, or action arising out
of or relating in any way to this Agreement, the execution of the Agreement,
representations made in connection with the formation of the Agreement, or
performance or failure of performance of the Agreement (a "Dispute") shall be
exclusively brought in a business court that is nearest in geographical proximity to
Dallas, Texas, or within the First Business Court Division of the State of Texas (the
"Business Court"), if the Dispute meets the jurisdictional requirements of such
Business Court and that Business Court is accepting new case filings. If the Dispute
does not meet the jurisdictional requirements of that Business Court or the Business
Court is not accepting new case filings, then the Dispute must be brought in a Texas
state district court or federal district court of Dallas County, Texas. If only some
claims of the parties giving rise to a Dispute are subject to the jurisdiction of the
Business Court, the parties agree that any other claims that form part of the same
case or controversy shall also be brought in the Business Court under the Business
Court's authority to exercise supplemental jurisdiction over such claims.

It is time for companies and their counsel to get ready. The business courts are coming.
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[1] The statute requires all business court judges to be an American citizen, at least 35
years old, a resident of the county in which the judge will sit, and have at least 10 years'
experience practicing complex civil business litigation, practicing business transactional law,
or serving as a civil judge.

[2] Tex. Gov't Code § 25A.004(d)(2).

[3] Tex. Gov't Code § 25A.006(c)(2).

[4] Tex. Gov't Code § 25A.006(e).

[5] Tex. Gov't Code § 25A.004(f).



[6] Tex. Gov't Code § 25A.004(f).



