
PC / Ivory Vellum Carnival 35x23 / 80 

LEXISNEXIS® A.S. PRATT® FEBRUARY-MARCH 2023

EDITOR’S NOTE: CRYPTO CRISIS 

Victoria Prussen Spears

CRYPTO PLATFORMS IN CRISIS: BANKRUPTCY CONSIDERATIONS – PART I 

Kenneth Aulet

THE ROLE OF A CREDITORS’ COMMITTEE TO INVESTIGATE, PRESERVE AND PURSUE 
CAUSES OF ACTION IN CRYPTO BANKRUPTCIES 

Jeffrey Cohen, Andrew Behlmann and Phillip Khezri

UTILIZING STRUCTURED FINANCE TECHNIQUES IN DISTRESSED SITUATIONS 

Michael L. Urschel, Roger G. Schwartz, Matthew Warren and Timothy W. Hoffmann

ALL FOR ONE? DEBT CO-INVESTORS NEED NOT BEHAVE AS MUSKETEERS 

Jason Ulezalka and Jonathan W. Young

POSTPETITION PAYMENT FOR PREPETITION DELIVERY OF GOODS UNDER 
BANKRUPTCY CODE SECTION 503(b)(9) DOES NOT REDUCE CREDITOR’S SUBSEQUENT 
NEW VALUE DEFENSE TO PREFERENCE LAWSUIT, CIRCUIT COURT RULES 

Andrew M. Troop and Andrew V. Alfano

SOUTHERN DISTRICT OF NEW YORK HOLDS THAT BANKRUPTCY CODE SAFE HARBORS 
PROTECT AGAINST FOREIGN LAW AVOIDANCE CLAIMS UNDER CHAPTER 15 

Casey Servais

A STUNNING OPINION ON “DUNNING” LETTERS: REVISED OPINION FOLLOWING REVIEW 

Steven J. Brotman and Dale A. Evans Jr.

FINANCIAL CONDUCT AUTHORITY’S EXPECTATIONS FOR REGULATED FIRM 
RESTRUCTURINGS AND INSOLVENCIES 

Sonya Van de Graaff, Prav Reddy, Mark Johnson, Dominique Hodgson and Georgina Vale

FE
B

R
U

A
R

Y-M
A

R
C

H
 2023

V
O

LU
M

E
 19 N

U
M

B
E

R
 2

P
R

A
T

T
’S

 J
O

U
R

N
A

L
 O

F
 B

A
N

K
R

U
P

T
C

Y
 L

A
W

Date: 2/6/2023 • Page Count: 48 • PPI: 340 • Spine width: 0.14117



Pratt’s Journal of Bankruptcy
Law

VOLUME 19 NUMBER 2 February–March 2023

Editor’s Note: Crypto Crisis
Victoria Prussen Spears 51

Crypto Platforms in Crisis: Bankruptcy Considerations—Part I
Kenneth Aulet 54

The Role of a Creditors’ Committee to Investigate, Preserve and Pursue Causes of
Action in Crypto Bankruptcies
Jeffrey Cohen, Andrew Behlmann and Phillip Khezri 65

Utilizing Structured Finance Techniques in Distressed Situations
Michael L. Urschel, Roger G. Schwartz, Matthew Warren and Timothy W. Hoffmann 70

All for One? Debt Co-Investors Need Not Behave as Musketeers
Jason Ulezalka and Jonathan W. Young 78

Postpetition Payment for Prepetition Delivery of Goods Under Bankruptcy Code
Section 503(b)(9) Does Not Reduce Creditor’s Subsequent New Value Defense to
Preference Lawsuit, Circuit Court Rules
Andrew M. Troop and Andrew V. Alfano 82

Southern District of New York Holds That Bankruptcy Code Safe Harbors Protect
Against Foreign Law Avoidance Claims Under Chapter 15
Casey Servais 86

A Stunning Opinion on “Dunning” Letters: Revised Opinion Following Review
Steven J. Brotman and Dale A. Evans Jr. 91

Financial Conduct Authority’s Expectations for Regulated Firm Restructurings
and Insolvencies
Sonya Van de Graaff, Prav Reddy, Mark Johnson, Dominique Hodgson and
Georgina Vale 94

0001 [ST: 1] [ED: m] [REL: 23-2GT] (Beg Group) Composed: Mon Feb 13 13:26:26 EST 2023

XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol019] 0



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Ryan D. Kearns, J.D., at ................................................................................. 513.257.9021
Email: ............................................................................................ ryan.kearns@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number: 80-68780

ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
([year])
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL

OF BANKRUPTCY LAW 349 (2023)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2023–Pub.4789)

0002 [ST: 1] [ED: m] [REL: 23-2GT] Composed: Mon Feb 13 13:26:26 EST 2023

XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol019] 43



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SCOTT L. BAENA

Bilzin Sumberg Baena Price & Axelrod LLP

ANDREW P. BROZMAN

Clifford Chance US LLP

MICHAEL L. COOK

Schulte Roth & Zabel LLP

MARK G. DOUGLAS

Jones Day

MARK J. FRIEDMAN

DLA Piper

STUART I. GORDON

Rivkin Radler LLP

PATRICK E. MEARS

Barnes & Thornburg LLP

iii

0003 [ST: 1] [ED: m] [REL: 23-2GT] Composed: Mon Feb 13 13:26:26 EST 2023

XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol019] 37



Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house
counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv

0004 [ST: 1] [ED: m] [REL: 23-2GT] Composed: Mon Feb 13 13:26:26 EST 2023

XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol019] 21



The United Kingdom’s Financial Conduct Authority (FCA) has made it clear that it
is dedicated to reducing harm from regulated firm failures. This article discusses the
FCA’s expectations of office holders, lawyers and consultants navigating insolvencies
and restructurings of regulated firms, and remaining uncertainties.

The United Kingdom’s Financial Conduct Authority (FCA) recently held a
webinar and Q&A session aimed at clarifying the FCA’s expectations of office
holders, lawyers and consultants navigating insolvencies and restructurings of
regulated firms.

The overall message is that the FCA is dedicated to reducing harm from
regulated firm failures and is focused on its statutory objectives of protecting
consumers and the integrity of financial markets. It expects early and continued
engagement as well as clear communications to consumers, and it intends to
make greater use of its powers. This article discusses key takeaways and
remaining uncertainties.

KEY POINTS TO NOTE

FCA Powers

The FCA has indicated it will be more assertive with its powers to mitigate
harm caused by regulated firm failures. Increased intervention is to be expected.
The FCA may act prior to a firm entering an insolvency process, in respect of
compromises and/or during such processes. It may impose requirements (e.g.,
asset restrictions), vary regulatory permissions or apply to court to commence
an insolvency process. Insolvency practitioners (IPs) should conduct due
diligence as necessary to ensure their activities comply with any FCA restriction
or, if a restriction conflicts with their duties, request the FCA to lift it
(providing a reasonable explanation).

Early Engagement

The FCA expects early engagement when a regulated firm is in distress. It
should be notified of decisions being considered and compromise proposals. It

* Sonya Van de Graaff and Prav Reddy are partners in the London office of Katten Muchin
Rosenman LLP. Mark Johnson is a senior associate in the firm’s London office. Dominique
Hodgson is an associate, and Georgina Vale is a former associate, in the firm’s office in London.

Financial Conduct Authority’s Expectations for 
Regulated Firm Restructurings and 

Insolvencies

By Sonya Van de Graaff, Prav Reddy, Mark Johnson, Dominique Hodgson 
and Georgina Vale*

94

0044 [ST: 51] [ED: 100000] [REL: 23-2GT] Composed: Thu Feb 16 05:01:17 EST 2023

XPP 9.4.1.0 SC_PRATT nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [SC_PRATT-Master:08 Feb 23 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04789-ch1902] 0

xpath-> core:title,  tr:ch-pt/core:title,  desig_title,  style_52
xpath-> core:title,  tr:ch-pt/core:title,  desig_title,  style_52
xpath-> core:title,  tr:ch-pt/core:title,  desig_title,  style_52
xpath-> core:byline,  core:byline,  byline,  style_01
xpath-> core:byline,  core:byline,  byline,  style_01
xpath-> core:para,  core:abstract/core:para,  abstract,  style_52
xpath-> core:para,  core:abstract/core:para,  abstract,  style_52
xpath-> core:para,  core:abstract/core:para,  abstract,  style_52
xpath-> core:para,  core:abstract/core:para,  abstract,  style_52
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:generic-hd,  Default,  core_generic_hd,  style_01
xpath-> core:generic-hd,  Default,  core_generic_hd,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:generic-hd,  Default,  core_generic_hd,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> pnfo:bio-para,  fn:bio-footnote/pnfo:bio-para,  byline,  
xpath-> pnfo:bio-para,  fn:bio-footnote/pnfo:bio-para,  byline,  
xpath-> pnfo:bio-para,  fn:bio-footnote/pnfo:bio-para,  byline,  


considers this crucial to avoid falling foul of regulatory requirements—obtain
necessary approvals while avoiding delays and thereby achieve desired outcomes.
An example of poor engagement is notifying the FCA of an out-of-court
administration filing a day before the appointment or retrospectively: the
regulator needs time to consider a proposal. The best practice is to engage the
FCA at the strategy design stage (and certainly once an IP has been brought on
board).

Continued Dialogue

A channel of communication with the FCA should be maintained. This was
a consistent theme throughout the webinar. From an IP’s appointment, regular
contact—including frequent calls about options being considered—is a must,
as are notifications that flow from decisions. Principle 11 requires that a firm
must deal with its regulators in an open and cooperative way and disclose
anything the FCA would reasonably expect notice of (including, for example,
proposals for processes including a members’ voluntary liquidation and
restructuring plans that strictly do not require FCA consent).

Customer Communications

Protection of consumers is of paramount concern for the FCA. Transparency
through communications with customers is necessary during an insolvency
process. For example, a firm in administration should have online FAQs that
pre-empt questions a customer may have. Not only does this provide clarity and
assurance to customers, but in reducing the need to respond to individual
queries, it also brings down costs. The FCA has strict requirements with regard
to all communications, including that information must be presented in a
format consumers can understand. Prior to publication, practitioners can seek
the FCA’s views and must secure prior FCA approval where communications
directly name the regulator. In a case we recently advised on, the FCA reviewed
draft FAQs in detail and provided comments prior to publication (including to
note that firms should not state that the FCA has provided its approval or
indicate as such).

Contingent Liabilities and Redress Claims

Potential redress claims to consumers and contingent liabilities and the
approach of IPs to the same are of great interest to the FCA. IPs should seek to
identify the redress population (if any), communicate with affected consumers,
treat customers fairly and provide them with an avenue to make a claim. In a
case we are working on, we have experienced first-hand the FCA’s involved
approach to redress claims: The FCA has made detailed requests for informa-
tion, including relevant consumer loan applications, details on approvals of
loans and decision-making processes, and all communications in respect of the
case.
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Contacting the FCA and Urgent Requests

The email address for general enquiries and non-urgent consent requests is
firm.queries@fca.org.uk. If FCA consent is needed urgently, an email to
resolution@fca.org.uk should be sent with justifications for the urgency. The
FCA has stated that this avenue should not be used unnecessarily and it is
mindful of firms that “cry wolf.”

Regulatory Knowledge

IPs of regulated firms must ensure they are familiar with the FCA’s guidance
(FG21/4).1 An IP should understand the regulated activities that the firm
undertakes, its client base, rules and requirements applicable to it, and any
potential compliance issues. IPs are expected to have the requisite knowledge
and experience if they take an appointment over a regulated firm. Inexperience
amounts to delay and extra costs, which ultimately affects the client firm and
creditors.

COMMENT

While the FCA’s webinar was useful in providing greater clarity on the FCA’s
expectations and priorities, there remains a clear tension between the regulator’s
requirements on the one hand and legal requirements imposed on regulated
firms and IPs appointed over them on the other.

Notably, the FCA is focused on consumer protection. In the case of redress
claims, the regulator has made clear its commitment to ensuring a remedy for
consumers who received unaffordable loans. This focus of the FCA translates to
a need for firms and IPs to also prioritize consumer interests to satisfy the
regulator, yet they are equally obliged at law to consider the interests of all
creditors in the round in an insolvency situation. We expect this tension to
continue pending statutory intervention.

1 https://www.fca.org.uk/publication/finalised-guidance/fg21-4.pdf.
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