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EDITORIAL

Welcome to the ninth edition of The International Comparative Legal Guide
to: Merger Control.

This guide provides corporate counsel and international practitioners with a
comprehensive worldwide legal analysis of the laws and regulations of merger
control.

It is divided into two main sections:

Four general chapters.  These are designed to provide readers with a
comprehensive overview of key issues affecting merger control, particularly
from the perspective of a multi-jurisdictional transaction.

Country question and answer chapters. These provide a broad overview of
common issues in merger control in 54 jurisdictions.

All chapters are written by leading merger control lawyers and we are
extremely grateful for their excellent contributions.

Special thanks are reserved for the contributing editors Nigel Parr and Ruth
Sander of Ashurst LLP for their invaluable assistance.

Global Legal Group hopes that you find this guide practical and interesting.

The International Comparative Legal Guide series is also available online at
www.iclg.co.uk.

Alan Falach LL.M
Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk



Chapter 2

Katten Muchin Rosenman LLP

Antitrust Management
of the Difficult Deal

For most mergers, acquisitions and joint ventures,
antitrust/competition law is an important, but not deal-critical,
element of the transaction.  Apart from vetting the deal for antitrust
issues, obtaining the necessary merger clearances, and ensuring that
the parties do not “jump the gun” in the merger clearance process,
the competition lawyer’s role is a limited one.  This all changes,
however, where the transaction involves competitors – especially
large competitors in a market with few rivals.  In these situations,
the competition lawyer’s role becomes central – both in helping to
negotiate the transaction and guiding the matter to consummation. 

This paper offers an outline of some of the key competition law
considerations for general counsel, corporate counsel and deal
managers to follow in negotiating and executing the competitively
sensitive transaction – sometimes known as the “difficult deal”.

1.  The Beginning – Early Antitrust/Competition 
Analysis of the Transaction Before it is 
Negotiated

Perhaps the most important thing to do in approaching a difficult
deal is to engage competition counsel early in the process.  Usually,
competition law concerns can be identified and addressed early in
the process before deal terms are negotiated, strategic analyses are
prepared, and substantial commitments of time and money are
made.  The failure to engage competition experts early can result in
missteps that may later complicate or derail the transaction.  If
possible, the following assignments should be completed by
competition counsel before the deal documents are signed and the
parties are committed.

A. Is the Deal Doable, or do the Competition Issues 
Raise Serious Execution Risks? 

When direct competitors in concentrated markets merge or form
joint ventures, there is a risk that antitrust/competition law
authorities will seek to block the transaction.  This is not a
theoretical risk.  In the last year US antitrust authorities have
blocked or caused parties to abandon a number of prominent
transactions such as ATT/T-Mobile, H&R Block/TaxACT, and
NASDAQ-Intercontinental Exchange/NYSE Euronext.  In Europe,
deals involving Deutsche Börse/NYSE Euronext and Hutchison 3G
Austria/Orange Austria have been blocked, abandoned or been the
subject of extended review by competition authorities.  In
transactions that require clearance by competition authorities in
multiple jurisdictions, the deal execution risk from competition law
complications may increase materially because some, but not all, of
the reviewing authorities may clear the transaction.  

Given these risks, competition counsel should be asked early in the
process to analyse the transaction to determine in each pertinent
jurisdiction whether it can clear the merger review process.  A
useful test to use in this review is whether counsel can identify a
path to obtaining competition authority clearance that is supportable
as a legal and factual matter and easy to articulate.  

In many cases, the transaction will not be easy or possible to defend
and, in order to obtain competition authority clearance, it may be
necessary to divest assets or agree to long-term restrictions on the
activities of the merged entity.  Counsel should identify these
potential remedies early in the process and present them to
management of the parties to determine if they are acceptable as a
business matter.  In this regard, it is important to note that
competition law enforcers in different countries may insist on
different remedies given the relevant facts and law in their
jurisdictions.  Accordingly, it should not be assumed that a “one size
fits all” approach to remedies will work in obtaining clearance in all
jurisdictions.  A series of separate divestitures or other remedial
measures may be required. 

It is also important to note that any material divestiture or conduct
restraint will likely have an economic impact on the merged entity
and may affect the purchase price or other consideration being paid
as part of the transaction. Accordingly, the finance professionals and
deal managers responsible for the transaction may wish to consider
those financial implications in running their models for the merged
entity.  For obvious reasons, it is important that this be done before
the parties agree on the consideration to be paid in the transaction.  

B.  What Strategic Risks are Presented by the Merger 
Review?

It can be the case that the intensity and excitement created during the
negotiation of a large, strategic transaction make it difficult for the
parties to analyse clinically and dispassionately the risks and rewards
presented.  This is especially the case when the negotiation is done
under a tight deadline.  In such an environment, where terms are being
negotiated with lightning speed and due diligence is being conducted
on an abbreviated and expedited basis, there may be little if any time
for quiet reflection on the antitrust downside of the deal.   These risks,
however, can be quite real and need to be considered.  They also may
be very different for the acquiring and acquired parties. 

First, the time between signing and closing presents a risk to both
parties to the transaction.  A lengthy antitrust/competition review –
especially if conducted in multiple jurisdictions – may result in a
delay of many months, or even a year between signing and close.
For both parties, such a lengthy review means far more than the
expense of counsel, economists and other outside professionals.  It
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means that for many members of senior and middle management,
successfully navigating the merger review process and closing the
transaction will become their number one priority.  They are
expected to rise to this challenge – which many have never faced
before – while continuing to perform all of their routine duties in
running the business.   This is frequently impossible, and the reality
for many firms is that they delay or lose their focus on strategic
initiatives because their best and primary efforts are focused on
transaction execution.  

Second, the pendency of the deal throws the staff of both companies
into disarray.  Mergers and acquisitions by competitors routinely
result in reductions in the work force when “redundant” managers
and other workers are terminated because their talents and services
are no longer needed by the combined entity.  Staffers and managers
are acutely aware of their vulnerability and will frequently start
looking for new positions immediately after the transaction is
announced.  Opportunistic competitors may move in quickly to
recruit insecure employees who fear they will not survive the
merger.  Not surprisingly, the best and most talented managers may
be the first target of competitors eager to “cherry pick” the
employees of the two companies.  This may especially be the case
with up-and-coming middle managers who represent the next
generation of corporate leadership.

Third, customers are also at risk.  As the parties shift their focus to
deal-execution and both managers and staff are distracted by the
transaction itself and the risk to their future employment, customer
service and initiatives suffer.  The result may be a loss of customer
goodwill, and vulnerability to approaches by competitors.
Sophisticated rivals will use the announcement of the transaction to
take key accounts the same way they recruit key employees.

The impact of these effects may be different on the buyer and the
seller.  If the transaction is not a merger of equals and it is likely that
the buyer will dominate the combined entity, the seller faces a
greater risk that its key employees will leave before the closing and
that its customers will be more vulnerable to solicitations by
competitors.  This is a serious risk because, if the transaction does
not close, the seller is left as a weakened competitor in the market.
For a transaction that presents serious execution risk, this is a factor
that the seller should seriously consider - especially in discussions
with antitrust/competition counsel about the length of the
competition review, the likelihood of obtaining clearance, and
possible remedies that may be required. 

For the buyer, the risk analysis may be different.  If, as is frequently
the case, the buyer and its employees will dominate the merged
entity, the risk of losing key managers and employees may be
relatively small.  The risk of losing customers, however, may be
substantial, especially as senior management focuses its primary
attention on closing the deal and planning post-closing integration.
For middle managers who are responsible for day-to-day client
relations and service, the distraction of the transaction, additional
assignments they receive in connection with integration planning
and preparation for post-closing activities, and concerns about their
own position in the merged organisation, all detract from client
development and service.  Competitors, who are sensitive to this
dynamic, will pounce and seek to attract the acquirer’s best clients.
This risk should be factored into the acquirer’s analysis.
Prophylactic measures should be put in place before the deal is
announced to minimise the resulting customer loss. 

C.  Does the Transaction Expose the Firm’s Other 
Business Activities to Competition Law Risk?

A final element of pre-transaction competition law analysis is to

assess whether the review of the transaction by competition law
authorities in multiple jurisdictions will expose the parties to
investigation, and possible challenge, of their general business
activities separate from the acquisition itself.  If, as is likely, the
deal is subject to a Second Request for Information in the United
States, a Phase II review in the EU or extended reviews in other
jurisdictions, details of the parties’ business models and practices
will be exposed and may become subject to separate review by the
enforcement agencies.  

Thus, joint ventures involving competitors, and other collaborative
or industry-wide activities, will likely come to the attention of the
authorities reviewing the transaction.  The parties may be well
advised to review those activities before proceeding with the
transaction.  The discovery during the merger review process of a
long-term joint venture or business practice that raises separate
antitrust concerns may complicate or delay the merger review and
result in a separate antitrust investigation and attack on the joint
venture itself.  (See In the Matter of Polygram Holding, Inc., 2002
WL 1422222 (F.T.C. Jun. 20, 2002) (No. 9298), affirmed, 2003 WL
21770765 (F.T.C. Jul. 24, 2003), petition for review denied by 416
F.3d 29 (D. C. Cir. 2005).  

This risk may be particularly acute in those industries where there
is a great deal of competitor collaboration, or where there are on-
going antitrust investigations of other aspects of the parties’
activities.  Where, for example, the industry relies heavily on
intellectual property rights and engages in extensive licensing,
cross-licensing or standard setting, or where joint ventures are
heavily used, there is increased risk that antitrust issues unrelated to
the transaction will be discovered during the agency antitrust
review.  To the extent possible, these risks need to be identified
before the parties go forward with the transaction and they should
be factored into the deal’s antitrust/competition analysis. 

2.  The Middle – Managing the Risk and 
Preparing the Antitrust/Competition Law 
Defence

Once the parties have a rough understanding of the competition
issues and risks presented by the transaction, attention should be
paid to allocating the risk and preparing the defence of the deal. 

A. Allocating the Risk – Break Fees, Antitrust 
Obligations and Termination Rights

Where the transaction carries meaningful competition law exposure
that will affect the timing of the closing, require possible divestiture
of assets or businesses, or raise questions about the ability to close
the deal at all, the parties are well advised to allocate those risks
during the deal negotiations and memorialise that allocation clearly
and explicitly in the merger or acquisition agreement. 

The following items may be pertinent in allocating the antitrust
execution risk: 

i.  What duties do the parties have to resist enforcement agency
efforts to block the deal?  Does the buyer have the duty to
defend the transaction in court if the FTC or DOJ challenges
it?  Does the seller have such an obligation?  Ordinarily, one
would think that the seller wants the power to force the buyer
to do everything necessary to close the transaction.  But does
the seller really want to insist that the buyer “go to the mat”
and defend the deal in court knowing that it will add three
months, six months or more to the uncertain period between
the deal’s announcement and closing?  Given the cost and
damage of delay to the seller, is that what he really wants?
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On a more practical level, does contract language such as
“reasonable best efforts” impose such an obligation on the
parties?   

ii.  How long are the parties willing to take to close the difficult
deal?  While the “drop dead date” originally negotiated in the
deal documents can always be extended by mutual
agreement, at some point one of the parties may decide that
“the game is no longer worth the candle” and seek to
terminate the agreement.   How long does the buyer or the
seller want to be bound to pursue the transaction if it runs
into difficulties at the antitrust/competition law enforcement
agencies?  During the deal negotiation, when the parties are
filled with excitement and optimism about the transaction,
this may be a difficult issue to consider in a clear-eyed,
clinical fashion.  It is important, however, that counsel and
senior management do so.  The transaction that appears to be
the transformative deal of a generation may, six months later,
look far less attractive – especially in the midst of an
extended competition law review.  Buyer’s remorse, or
seller’s remorse, is hardly unusual in such situations and both
parties should give careful consideration, before the
documents are finally negotiated, as to how long they want
to be bound to the agreement. 

iii.  Similar consideration needs to be given to whether the
parties want to agree on a “walk-away right”, where the
divestitures required by the enforcement agencies reach a
point that the cost they present renders the transaction
unattractive or uneconomic.   This is, potentially, a critical
issue for both parties.  It creates a bright line beyond which
the seller (or the buyer) does not have to proceed.  This may
be a difficult issue to address with the seller and, for obvious
reasons, the buyer may not wish to raise it.  Failing to do so,
however, may lock the buyer into a much more expensive
antitrust resolution than he expected. 

Inserting an actual antitrust trigger point at which one or both
of the parties may abandon the transaction raises an
additional tactical issue that should be mentioned.  The
antitrust/competition authorities will receive and review the
merger or acquisition agreements with the parties’ Hart Scott
Rodino or other premerger notification filings.   They will
undoubtedly see and note the trigger point set by the parties
for abandoning the transaction.  Some parties may be
uncomfortable disclosing this to the enforcement agencies.   

iv.  Finally, consideration needs to be given to the “break fee” –
the amount of money that the buyer will pay to the seller if
he decides to abandon the transaction due to antitrust or other
problems.  In the antitrust-sensitive deal, the break fee may
rise with the degree of antitrust difficulty.

B.  Preparing to Defend the Transaction

Counsel and the parties to the transaction should begin to prepare
the antitrust defence of the deal as early as possible – ideally before
the relevant agreements are signed.   There are a number of
disparate aspects to the preparation effort. 

i.  Control of the document creation process – Items 4c and 4d
of the Hart Scott Rodino Notification and Report form
require, in broad strokes, that the parties submit documents
prepared in connection with the transaction that relate to its
strategic, competitive or market implications.  These
documents are often the most insightful materials provided to
the competition law enforcement agencies because they may
contain the firms’ internal, candid assessments of the
competitive implications of the transaction.  In cases where
the agencies go to court to block the transaction, 4c and 4d
documents may be key evidence offered by the government. 

Due to the sensitivity of these documents, they should not be
created casually.  E-mails or other communications between

officers or directors musing about the enhanced market
position or pricing power of the post-merger firm will likely
be 4c or 4d materials and may make the antitrust review
more difficult.  Accordingly, as early as possible, the parties
need to be instructed that documents containing market or
competitive analyses of the transaction should be created
with care, thought and absolute accuracy.  “Puffing
documents” created to “sell the deal” internally or to
potential acquirers will likely need to be submitted with the
HSR filing and may complicate the antitrust review if they
overstate the competitive implications of the transaction.
Accordingly they should be prepared with care and, if
necessary, consultation with counsel.  

ii.  Retention of an economist – Virtually every transaction that
presents significant competition law concerns requires
advanced economic analysis.  The enforcement agencies
have sections for economic analysis that are staffed by
talented and sophisticated economists.  They have vast
experience in antitrust matters, frequently specialise in
particular economic sectors and often have detailed expertise
about specific industries based on past transactions.  The
economic teams have heavy influence in whatever final
enforcement decisions are made.  They are separate and
important constituents in the enforcement agencies and their
questions and concerns must be separately addressed.  

Given the important influence that economists have at the
agencies, the parties should hire a sophisticated antitrust
economist early in the process.  The economist will likely
serve several functions.  First, the economist will analyse the
competitive implications of the deal in the same way that the
economic teams at the enforcement agencies do.  By
anticipating the enforcers’ economic analysis, likely areas of
agency inquiry can be identified in advance and incorporated
into the overall antitrust defence of the transaction. 

Second, the economist will be able to identify data such as
pricing and other transactional information that will be useful
in evaluating the deal’s competitive effects.  The
enforcement agencies will likely request this data and the
parties may be aided by having the economist analyse that
information in advance of the antitrust review to determine
what influence it will have on the enforcers’ analyses. 

Third, just as counsel will initiate and maintain a dialogue
with counsel at the enforcement agencies to address the
competition and antitrust law issues presented, the economist
will need to have a parallel dialogue with the agencies’
economic teams.  These two conversations will frequently
occur simultaneously, often in the same meetings.
Obviously, they must be carefully coordinated to ensure that
counsel and the economists are on the same page. 

Finally, if the matter is ultimately presented to the senior
managers of the enforcement agencies or goes to court, the
economist will be an important player in presenting the
parties’ analysis of the economic implications of the deal.  

iii.  Identifying complainants – A key element of any deal
analysis is the presence (or absence) of third parties who
lodge competition-based complaints about the transaction.
Independent parties, especially customers or vendors of the
parties, who complain about the transaction, are frequently
given great credence in the agencies’ deliberations.
Complaints by competitors who fear exclusion from the
market by the merged firm will also be considered.  Third-
party complainants frequently provide evidence and analysis
to the agencies in their efforts to block the transaction and
will often testify if the matter is taken to court.  To the extent
the parties can identify likely objections in advance and craft
responses to their likely complaints in advance of the deal’s
announcement, they will be well served. 

iv.  Identifying remedies – In many cases, the competition law
concerns about the transaction can (or in some cases must) be
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resolved by divesting certain assets or agreeing to certain
limitations on the merged firm’s post-closing conduct.
Indeed, this is how the vast majority of competition law
concerns are resolved in transactions reviewed by the
enforcement agencies.  [E.g., during fiscal years 2007
through 2011, the FTC reported that 91 transactions resulted
in enforcement actions. Fifty-seven were resolved by
negotiated consent decrees, 15 were litigated and 19 were
abandoned.]  To the extent the parties can identify these
remedies early, they may offer a path to a shorter and easier
antitrust review and clearance of the transaction. 

It is often the case that the parties will resist making
divestitures because they are difficult, costly, or undermine
their competitive position.  These are legitimate concerns.
The decision to make divestitures is often financially and
economically complex, and, at times, emotional.  It often
involves asking executives who have spent years building a
business to give up the fruits of their labours in order to
consummate a larger transaction.  While these decisions are
almost inevitably difficult, they must be considered as part of
the solution to obtaining antitrust clearance quickly and, in
some cases, at all. 

v.  Are the parties prepared to fight? – A key consideration,
especially in the US, is whether the parties are prepared to go
to court to defend the transaction.  In the US, the
enforcement agencies must sue the parties to block the deal
if there is no agreed resolution by the end of the HSR process
and the parties are insistent on consummating the
transaction. 

This is a key factor that will heavily influence the parties’
strategy for defending the deal.  If the parties are prepared to
incur the expense and delay of a court fight, they will be able
to take a harder position in their discussions with the
enforcement agencies.  If they are not prepared to fight and
must reach an agreement in order to obtain clearance, a more
accommodating posture will, in all likelihood, have to be
assumed.  

3.  The End – Defending and Consummating 
the Deal

The final step in the process is obviously filing the necessary
premerger notification materials with the relevant agencies and
obtaining the relevant clearances.  Unlike routine transactions
where there will rarely be significant, or any, substantive
engagement with the enforcement agencies’ staffs, the difficult deal
will involve intense engagement with staff – often in multiple
jurisdictions.  Engaging the enforcement agencies and reaching
agreement that will permit the deal to clear and close is the final
step in the process. 

A.  Preparation of the Substantive Competition Law 
Defence Case

The most important task of counsel and the economic team is the
preparation of the substantive competition law defence of the deal.
The outlines of the defence will take shape early in the process
when counsel and the economists examine the parties’ businesses
and the markets in which they compete.  The process, however, is
an iterative one. The defence will be further developed and
modified as the defence team learns more about the industry and the
relevant markets.  In addition, the defence may have to be modified
based on the defence team’s analysis of the pertinent quantitative
data.   

The substantive defence will address the essential elements of the
competition law analysis – definition of the relevant market(s);

identification of competitors; approximation of their market shares;
HHI estimates; calculation of diversion ratios; an analysis of the
ease of market entry; likely market restraints on the merged firm’s
pricing power; and other factors pertinent to analysing the likely
competitive effects of the deal. 

For cross-border deals and domestic transactions that require
clearance in multiple jurisdictions, the substantive defence analysis
must be tested against the merger law sensitivities of each
jurisdiction in which clearance is required.  This is not a simple
exercise.  While the merger laws of most jurisdictions are based on
the same economic principles, there are significant differences –
notably the desire to protect competitors of the merging parties by
maintaining a “level playing field” – that must be taken into account
in developing and presenting the antitrust case.  Since the
enforcement agencies in the different jurisdictions can be expected
to communicate with each other concerning the merger review,
consistency of message across the different jurisdictions may be
particularly important.  

Ideally, this work will all be done before the merger notification
filings are made and the parties have engaged the agencies
substantively.  The reality is that this will rarely be possible.  The
pressure to move the deal forward quickly often forces the antitrust
team to proceed with the merger notification process before the
competition analysis is done.   

Not having a fully developed competition defence before engaging
with the enforcement agencies is unfortunate, but it does carry a
silver lining.  It will often be the case that the parties’ and the
agencies’ substantive analysis of the transaction will change as the
merger review proceeds.  It is, accordingly, important that the deal
defence team preserve its ability to modify its defence as the
enforcement agencies examine the evidence and identify the issues
that concern them.  Not having the time to develop a full and
complete defence of the transaction forces the defence team to take
that flexible approach.  Even where the defence team has the luxury
and the time to prepare a complete defence, it should be careful not
to over-commit to the elements of its substantive defence.
Maintaining the flexibility to respond to unanticipated government
arguments or the inevitable “bad document” or unhelpful
transactional data, may be essential to the successful defence of the
deal. 

B.  Timing Engagement with the Agencies

Another key consideration is when to contact the agencies to advise
them of the transaction and open the dialogue about the competition
and antitrust issues raised by the deal.  In jurisdictions where the
parties are not required to make their filings within a specified time
period after the deal documents are executed, the parties may wish
to start that conversation before they make their merger notification
filings. 

Engaging the agencies before filings are made can take a number of
forms.  The parties may wish simply to advise the enforcement
authorities that they are preparing their filings and provide the
approximate date when the submissions will be made.
Alternatively, the parties may decide to “go in early” and begin the
actual merger investigation and negotiations in advance of the
filings.  In these cases, the parties will present the transaction,
explain why they believe it does not raise competition concerns and
respond to questions raised by the enforcement agencies.
Frequently, the parties will provide information on a voluntary basis
to permit the agencies to analyse the deal’s competitive effects.  In
the ideal case, the parties will be able to convince the agencies that
the transaction does not raise serious concerns.  Alternatively, they
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will be able to resolve agency concerns with a remedy that permits
the transaction to proceed through the merger review process without
the need for a Second Request or similar extended review.  The goal,
which may be difficult to achieve, is to get through the investigation,
and if necessary negotiate a remedy, before the merger notification
filings are made.  When that is done, the notification filings are
submitted and clearance becomes a formality.

For certain types of transactions, going in early may offer some
significant advantages in both time and expense.  For transactions
where a simple remedy will eliminate competitive objections to the
deal, this approach may be quite effective.  In transactions where a
remedy may be more complex, the investigation will inevitably take
a long time or where there is a high likelihood that the deal will be
challenged, this approach may be less attractive or efficient.

C. Gun Jumping and Integration Planning

A final word should be added about “gun jumping”.  In the US and
many other jurisdictions, the parties cannot consummate the
transaction until the merger review process is completed and the
deal has “cleared” competition agency review.  The bar on closing
extends to coordination by the parties in the conduct of their on-
going businesses pre-close.  In the US, such coordination, referred
to as “gun jumping”, is separately prosecuted by the government as
a violation of the Hart Scott Rodino Act. 

For most transactions, gun jumping is not a serious problem.  The
competition review does not take an extended period of time and
the parties are generally able to close relatively quickly.  For the
difficult deal that involves an extended competition review, the
problem becomes far more real.  The parties need to integrate their
operations and are under intense business pressure to coordinate in
order to address the client- and employee-uncertainty created by the
deal announcement.  While the parties are free to plan for the
integration of their businesses during the investigation, they cannot
actually start the integration process.  Nor can they coordinate their
commercial activities because they are barred during the review

process from acting as if they have merged.  This presents a thorny
and on-going management issue for antitrust counsel, the deal
managers and management of the parties.  It needs to be treated
with care and should be part of the parties’ game-planning process
before the deal moves forward. 

4. Conclusion

In executing transactions that raise difficult antitrust/competition
law issues, the parties and their counsel need to appreciate the fact
that, at best, these concerns will complicate and, at worst, derail the
transaction.  The parties will improve their chances of closing the
deal successfully and quickly if they factor the competition issues
into the deal execution strategy early and make merger clearance a
top priority.   
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