
IRS Issues Final Regulations on Section 409A
Employers Must Prepare for Full Compliance by January 1, 2008

On April 17, 2007, the Internal Revenue Service (“IRS”) published final regulations under Section 409A of the Internal
Revenue Code (“Section 409A”).  The final regulations are effective January 1, 2008 but may be relied upon as early as April
17, 2007.  The current “good faith” compliance standard for Section 409A remains in effect for the remainder of 2007.

The final regulations made several significant changes to the proposed regulations, including: clarification of the rules for
identifying specified employees; revision of plan aggregation rules; liberalization of definition of “service recipient” stock;
clarification of the definition of “separation from service”; expansion of the separation pay exclusion (including certain
“good reason” terminations); and the extension of the period that a stock option’s exercise period may be extended
without triggering Section 409A consequences.

Also, the final regulations maintain the December 31, 2007 deadline for documentary compliance for all plans or
arrangements that are subject to Section 409A.  The Treasury Department has said that this deadline will not be extended.
This means that all deferred compensation arrangements must comply in writing with the new rules by December 31, 2007.  

Section 409A applies to a plan, arrangement or individual contract which provides for a deferral of compensation.  A
deferral of compensation generally occurs if a service provider (which includes employees, independent contractors,
consultants and non-employee directors) has a legally binding right to a payment during a taxable year that, pursuant to
the terms of the plan or arrangement, will be paid in a later taxable year.  

Some of the types of nonqualified deferred compensation arrangements which may be included within this definition and
which should be reviewed for Section 409A compliance, include:

Employers should immediately begin to identify all compensation arrangements which may be subject to Section 409A.
All arrangements must be reviewed to determine whether they qualify for an exemption from Section 409A coverage.  If
they are subject to Section 409A, they must be reviewed to determine whether they must be amended by December 31,
2007.  The “good faith” compliance standard may not be relied upon once the final regulations become effective January 1,
2008.  Employers should begin to act now to ensure compliance with Section 409A.  
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• Elective Salary Deferral Plans

• Bonus Deferral Plans

• Bonus or Incentive Plans

• Supplemental Executive Retirement Plans (SERPs)

• Excess Benefit Plans

• Individual Employment and Severance Contracts

• Change in Control Plans

• Severance Pay Plans

• Certain Stock Options

• Certain Stock Appreciation Rights (SARs)

• Restricted Stock Units (RSUs)

• Phantom Stock Awards

• Deferred Stock 

• Section 457(f) Plans

Attorney Advertising



Additional Client Advisories will be issued to provide more detail regarding the final regulations and Section 409A
compliance.

For Additional Information
If you would like assistance in identifying and addressing issues regarding nonqualified deferred compensation
arrangements, please contact any of the following Katten Muchin Rosenman LLP attorneys:

Direct Dial Email
Charlotte
A. Victor Wray 704.444.2020 victor.wray@kattenlaw.com

Chicago
Shannon Skinner Anglin 312.902.5409 shannon.anglin@kattenlaw.com
Gregory K. Brown 312.902.5404 gregory.brown@kattenlaw.com
Russell E. Greenblatt 312.902.5222 russell.greenblatt@kattenlaw.com
Gary W. Howell 312.902.5610 gary.howell@kattenlaw.com
William E. Mattingly 312.902.5266 william.mattingly@kattenlaw.com
Kathleen Sheil Scheidt 312.902.5335 kathleen.scheidt@kattenlaw.com

New York
William B. Duff 212.940.8532 william.duff@kattenlaw.com
Edward J. Rayner 212.940.8515 edward.rayner@kattenlaw.com
Louise I. Tudor 212.940.8535 louise.tudor@kattenlaw.com

Washington, DC
Jonathan G. Rose 202.625.3807 jonathan.rose@kattenlaw.com
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Katten Muchin Rosenman LLP is a Limited Liability Partnership including Professional Corporations.  London Affiliate: Katten Muchin Rosenman Cornish LLP.

www.kattenlaw.com

Some visual images used herein include actors. Prior results do not guarantee a similar outcome. We are not providing you
with information about our Firm because we have targeted you as needing our services for a particular matter, and we are
not soliciting you for any particular matter or assignment. We are providing this information to make you aware of the type
and quality of legal services we provide. The material contained herein is not to be construed as legal advice or opinion. 

CIRCULAR 230 DISCLOSURE: Pursuant to Regulations governing practice before the Internal Revenue Service, any tax
advice contained herein is not intended or written to be used and cannot be used by a taxpayer for the purpose of avoiding
tax penalties that may be imposed on the taxpayer.
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