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« Families First Coronavirus Recovery Act ("FFCRA”)

 \Worker Dislocation Issues

 Employee Benefit Issues

« Workplace Safety
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Families First

Coronavirus Response
Act (FFCRA)
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Families First Coronavirus Response Act

(FFCRA)

* Paid leave entitlements for COVID-19-related reasons
« Emergency Paid Sick Leave
 Emergency Family and Medical Leave

* Tax credits to fund entitlements

» Applies to employers with 500 or fewer employees

o Effective 4/1/20 —12/31/20
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Emergency Paid Sick Leave

« 2 weeks of paid leave

 Available to employees who are isolated, quarantined, or
seeking a diagnosis related to COVID-19, or are caring
for a family member impacted by COVID-19

 Paid at regular rate of pay, capped at $511 or $200 per
day (depending on reason for the leave)
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Emergency Family and Medical Leave

* Up to 12 weeks of job-protected leave

« Available only to an employee with at least 30 days of
service, who is unable to work due to a need to care for
the employee’s minor child whose school or child care is
closed or unavailable

 First 10 days unpaid, then paid at 2/3 of regular rate up
to a maximum of $200 per day
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Employer Tax Credits

 Refundable tax credits to private employers to cover
costs of paying EPSL and EFML

— Offset employment taxes and income tax withholding liability
— If tax credit exceeds liability, employer receives refund

« Additional credit to cover group health plan expenses
allocable to EPSL and EFML wages

— Regulations are expected to address allocation of qualified health
plan expenses

Katten | Confidential & Proprietary 8



Claiming the Tax Credits

* Retain payroll taxes equal to EPSL/EFML amount paid
(plus health expenses), rather than deposit with the IRS

* |f insufficient payroll taxes, employers can file request for
accelerated advance payment from the IRS

 Reconciled on IRS Form 941
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Claiming the Tax Credits

« Streamlined claim form for requesting advances to be
released next week

« 30-day non-enforcement period for good-faith
compliance efforts

* Corresponding credit for self-employed individuals who
are unable to work for a reason that would have qualified
them for leave if they were an employee of a covered
employer

— e.g., working owners or partners in a partnership
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FFCRA - Additional Considerations

« Determining whether company has 500 employees

« Enforcement

« Exceptions

 Applicability for businesses that are shut down
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Health Plan Coverage for Covid-19 Testing

 Employer group health plans and issuers offering group
or individual health coverage must cover testing and all
services leading up to testing without:

—Cost-sharing, or
—Prior authorization

* IRS Notice 2020-15 permits High Deductible Health
Plans (HDHPs) to waive cost-sharing for COVID-19
testing and treatment
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Waivers of Telehealth Cost-Sharing

State Law Requirements

« States encouraging (in some cases requiring) insurance
carriers to cover telehealth visits and to waive cost-
sharing obligations for such visits

« Self-funded employer health plans subject to the
Employee Retirement Income Security Act (ERISA)
generally exempt
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Waivers of Telehealth Cost-Sharing

State Law Requirements

« Examples:

» Colorado and Massachusetts require fully-insured health plans
to provide $0 cost-sharing for telehealth services provided by
in-network providers related to COVID-19

« Connecticut and Texas encourage insurers to implement cost-
sharing waivers

 New York requires all fully-insured health plans to cover all
telehealth visits with $0 cost-sharing, regardless of whether the
visit was related to testing or treatment for COVID-19
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Waivers of Telehealth Cost-Sharing

Commercial Carriers

« Many also act as third-party administrators (TPAs) for
self-funded employer plans

 Voluntarily increasing access to telehealth benefits

—In some cases, waiving cost-sharing for all telehealth
visits regardless of the reason for the visit
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HIPAA Rules and Telehealth

* During the COVID-19 emergency, OCR will not impose
penalties for noncompliance with HIPAA privacy, security
and breach notification rules (HIPAA Rules) where a
covered health care provider provides telehealth in good
faith through any non-public-facing remote
communications
— Applies to telehealth services provided for any reason, regardless of

whether the services relate to the diagnosis and treatment of COVID-
19
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Cost Reduction Measures

« Options
* Furloughs
« Reduction of Hours
« Reduction of Compensation
« Exempt Employee Considerations

» Potential Traps: WARN, Vacation Payouts

* Benefits
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Employee Terminations

« WARN

* Termination Letter Requirements

« Separation Agreement Considerations
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Relief for Employees

* Unemployment Insurance

 Expanded Unemployment Benefits under Coronavirus
Aid, Relief, and Economic Security (CARES) Act
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Preview of CARES Act

Retirement plan changes

Health plan changes

Employer repayment of employee student loans

Payroll taxes
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Positive COVID-19 Test

+ Leave for impacted employee

« Contact tracing and quarantine for close contacts of
Impacted employee

* Cleaning and sanitization
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‘ COVID-19: Considerations for Employers

Last updated 3/19/2020

Leaves of Absence

v' Determine whether employees are entitled to leave. Employees requesting leave for COVID-19 related reasons
(including due to their own illness, to care for someone else who is ill, or to care for children whose schools or
child care providers are closed or unavailable) may be eligible for federal Family and Medical Leave Act (“FMLA")
or emergency sick leave (as recently enacted/expanded) and/or leave under state or local family and medical,
sick, or other leave laws and regulations. Consider any recent developments as federal, state and local
governments implement legislation to address COVID-19 outbreak.

v" Determine whether employees are entitled to pay during leave and how much.
v' Consider whether employees can be requested or required to use accrued leave.
v' Determine job-protection requirements under applicable leave laws and any exceptions based on employer size.

v' Consider impact of leave on benefits.

Layoffs

v' Consider whether employment terminations trigger notice obligations under the federal Worker Adjustment and
Retraining Notification (“WARN") Act and/or any state equivalents. Federal WARN applies to employers with 100
or more employees and is triggered by plant closings or mass layoffs resulting in 50 or more employment losses
(including employment terminations, layoffs exceeding 6 months, or 50% or greater reduction in hours for 6
months) at a single site of employment. Certain state laws have different triggers.

v" Ensure that selection criteria for terminations and other measures are non-discriminatory. Consider conducting
disparate impact analysis.

v' Comply with any applicable state-law requirements regarding contents of termination letter and timing of final pay
(some states require payment on the date of termination).

v' If severance will be offered in exchange for release agreements, review release agreements for compliance with
applicable federal, state, and local laws and consider whether Older Worker Benefit Protection Act (“OWBPA”")
disclosures are required (i.e., when two or more employees are being separated at the same time, at least one of
whom is over the age of 40).



Other Cost Reduction Measures (Furloughs, Reduction of Hours, Reduction of Compensation)

v' Ensure reduced pay meets minimum wage requirements as well as minimum pay requirements to qualify for
exempt, as applicable.

v' Consider special issues for exempt employees (who are entitled to their full pay regardless of hours worked but
can be subject to full-week furloughs and/or have their compensation reduced prospectively for bona fide, long-
term business reasons and the reduction is not directly tied to a reduction in hours).

v/ Consider impact on benefits. For example, many plans determine eligibility based on average hours worked in a
defined period. Some plans permit continuation of coverage when employees are out on employer-approved
leave. Consider COBRA requirements if any employees will lose benefits eligibility as a result of loss of
employment, furlough, or reduction in hours.

Workplace Safety

v' Consider Occupational Safety and Health Act (“OSHA”) requirement to furnish a workplace “free from recognized
hazards that are causing or likely to cause death or serious physical harm.”

v Limit non-essential work travel.
v" Consider having employees work remotely (see further discussion below).

v" For employees coming to worksite, implement social distancing and consider whether additional personal
protective equipment is necessary or advisable.

v' Consider whether medical inquiries or exams (such as temperature checks) are permissible and advisable
(including inquiries regarding employee’s family members and other contacts).

v" Send employees home if they are exhibiting symptoms of iliness.

v' Develop a response plan for if an employee tests positive for COVID-19 including: (1) excluding the impacted
employee until he/she is recovered, (2) requiring other employees that worked in close proximity to the impacted
employee to stay home for 14 days, and (3) notifying third parties such as vendors or customers that were in
close proximity to the impacted employee. Do not disclose the identity of the impacted employee to other
employees or any third party without the impacted employee’s express written consent; and maintain
confidentiality of all medical information in compliance with the Americans with Disabilities Act (“ADA”").

v" Implement appropriate cleaning and sanitizing protocols.

v' Consider OSHA recording and reporting requirements (which apply if an employee contracts COVID-19 at work
and other criteria are met).



Employee Conduct Policies

v

Consider appropriate response to employees who fail to follow employer instructions because of fear of COVID-
19 (e.q., refusal to report to work, travel, or interact with colleagues, etc.).

Consider appropriate response to employees who fail to adhere to policies implemented to safeguard employees.

Consider legality of employee searches (especially in healthcare contexts if there is a concern about theft of
supplies) and implement/review policies to provide maximum employer flexibility.

Consider implications of off-duty activity laws on ability to limit personal travel and employees’ other outside-of-
work activities.

Remote Work

v

v

Implement or review and update remote working policies.
Consider implications of “shelter-in-place” and similar government curfew/isolation orders.
Ensure appropriate timekeeping practices for non-exempt employees.

Develop appropriate policies and procedures for reimbursing employees for additional expenses incurred a result
of remote work (e.g., telephone or data charges, printing and shipping costs, etc.).

International Considerations

v

For employers with personnel outside the United States, consider local law requirements which may impose
additional requirements and restrictions related to leaves of absence, employment terminations, workplace safety
and privacy, and other matters.
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