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Hospitals’ creative solutions ensure adequate ED coverage

“It’s getting a little scary out there.”

So says Michael R. Callahan, Esq., a healthcare at-
torney at Katten Muchin Rosenman, LLP, in Chicago,
who works frequently on hospital medical staff issues, in
reference to the difficulties hospitals face trying to ensure
the availability of specialists to provide emergency de-
partment (ED) coverage. Faced with a shortage of physi-
cians willing to take call, hospitals are trying to find ways
to enforce an obligation to take ED call without alienat-
ing the medical staff—mostly without success.

When hospitals make call coverage a condition of ex-
ercising certain privileges, they often find that physicians
will voluntarily relinquish the privileges that carry an ED

Callahan says. Similarly, if the hospital
requires active medical staff members to take call, some
physicians may switch to courtesy or inactive staff mem-

bership status to avoid the obligation.

Is taking call a duty?

Taking ED call has traditionally been an obligation of
medical staff members and considered an integral part of
the physician’s duty to the hospital and to the commu-
nity. In the past, many physicians had accepted the no-
tion that in return for the use of the hospital facilities to
provide medical services to their patients, the physicians

would provide emergent care on some weekends and
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nights to patients who presented at the hospital’s ED.
Physicians used this obligation to their benefit to build .
a patient base among the population of emergent pa-
tients and garner referrals from colleagues.

However, as Callahan explains, many physicians have
become fearful of the liability issues associated with treat-
ing emergent patients. Similarly, the health insurance
market in the United States means that a disproportionate
percentage of ED patients lack adequate health insurance,
so treating them is a financial sacrifice for the physician.
Finally, physicians’ lifestyle expectations have changed—
younger physicians are less willing to sacrifice personal
time and family time to provide ED call coverage.

Despite these changes affecting the willingness of phy-
sicians to take ED call, most organizations’ medical staff
bylaws continue to require active members of the medi-
cal staff to adhere to their department’s call schedule.
Unfortunately, perhaps because historically the obliga-
tion to take ED call was assumed, many medical staff by-
Jaws do not explicitly make medical staff membership
contingent on a physician’s willingness to participate in
ED call, Callahan says. Although the realities of today’s
healthcare marketplace may force hospitals to provide
some type of benefit to physicians who take ED call,
Callahan advises hospitals to negotiate from a position

of strength by ensuring that their medical staff bylaws

Your source code: NOOOL

! QO Start my.subscription to CPRLI immediately. Name
: Opt No. of i C Shippi Total Titte
ions: o. of issues ost n ota
: P pping Organization
: Q Print & Electronic 1 yr |12 issues of each | $249 crrupey | $24.00 Address
1
! O Print & Electronic 2 yr |24 issues of each | $448 ceruPE) $48.00 City State ZIP
Order online at Sales tax Phone Fax
www.hcmarketplace.com. (see tax Information below)* E-mail address
Be sure to enter source code Grand total for
NO0O1. at checkout! Q Payment enclosed. Q) Please bill me.
Q Please bill my organization using PO #

For discount bulk rates, call toll-free at 866/208-6554.

*Tax Information

HCPro

Please include applicable sales tax. Electronic subscriptions are exempt. States that tax
products and shipping and handling; CA, CO, CT, FL, GA, IL, IN, KY, LA, MA, MD, ME,
MI, MN, MO, NC, NJ, NM, NY, OH, OK, PA, RI, SC, TN, T, VA, VT, WA, Wi, WV. State
that taxes products only: AZ. Please include $27.0G for shipping to AK, HI, or PR.

Mail to: HCPro, P.O. Box 1168, Marblehead, MA 01945 Tel: 800/650-6787 Fax: 800/639-8511 E-mail: customerservice@hcpro.com Web: www.hcmarketplace.com

QO Charge my: Q0 AmEX 0 MasterCard O VISA 3 Discover
Signature

{Required for authorization)

Card # Expires

(Your credit card bill witl reflect a charge to HCPro, the publisher of CPRLL.)

For permission to repraduce part or all of this newsletter for external distribution or use in educational packets, contact the Copyright Clearance Center at www.copyright.com or 978/750-8400.

© 2008 HCPro, Inc.



june 2008

Credentialing & Peer Review Legal Insider

Page 5

clearly require active members of the medical staff to
participate in the call roster. )

It is important to establish call coverage as a duty,
Callahan says. “Some physicians are willing to take call
because they want the revenue or are interested in ex-
panding their practices. However, if the hospital ever ex-
cludes such physicians from the call roster—as it might if
the hospital enters into a services agreement with a spe-
cialty group to provide call coverage—the excluded phy-
sician will have no legal argument to make if he or she
has been relieved of a duty,” he explains.

If the duty is not explicit, the excluded physician may
attempt to argue that he or she has been denied the
privilege of treating emergent patients and barred from

benefiting from the revenue these patients generate.

cr
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Alihough this is unlikely to be nning argument in

a 1I0E
court, clearly establishing that ED call is a duty of medical

staff membership may prevent the physician from mak-
ing the argument in the first place and will drastically
reduce the chances that a judge may find it persuasive,

Callahan says.

The role of EMTALA

The Emergency Medical Treatment and Active La-
bor Act (EMTALA) is a federally mandated standard of
practice for hospitals and physicians. It requires a hos-
pital that participates in Medicare and treats emergent
patients to assess the patient through a medical screen-
ing examination regardless of the patient’s ability to pay.
Hospitals are then required to provide stabilizing treat-
ment for patients with emergency medical conditions.
EMTALA mandates that a hospital must transfer a pa-
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Understandmg EMTALA

Beyond credenttalmg and accredltatlon concerns hos- :
: pltals must ensure compllance with federal regulattons :
- Congress, as part of the: Consolrdated Omnrbus Budget Re- :
fconcrhatron Act of 1985 enacted the' Emergency Medrcal
i .Treatment and Actlve Labor Act (EMTALA) m 1986 EMTALA »

tients ‘or transferrlng them to charlty hospltals or co

hosprta!s due to patrents’ |nab|||ty to pay for the care that
‘ they requrre Sl L
Accordlng to a statement: from the Amerlcan‘CoHege
- of: Emergency Physrcrans EMTALA has in effect desrgna- ‘
,.ted emergency departments (ED). as Amerrca s. healthcare
safety net. : :

As part of the Medicare Conditions of Part:crpatlon CMS
requires hospitals to provide consultatrve services to emer-
gency patients when those services are routme|y available
in the hospital. ‘

A hospital’s ED on-call list must mclude every specralty for
which physicians hold privileges in the hospltal unless too
few physrcrans exist in a specialty to provide on- ~call cover-
age. CMS does not require a lone specialist to be on call at all

times. In fact, there is no minimum number of physicians in a

is based on an assessment of whether the hosprtal has ap-‘ e

-is desrgned to prevent hosprtals from refusmg to treat pa- k

: k'kspecralty that tnggers the obligation to establrsh an on= caII hst?@
_for that specralty The mterpretatron of. whether OF. not the o
vhosprtal is obhgated to mamtarn an on=call list fora specralty g

- propriately met the communrty need for that. specralty Spe—
» crflca||y, the CMS State Operations Manual states: that “Each’ b
k hospltal has the drscretron to. maintain the on- call hst ina e
’manner to best meet: the needs of its patrents e :

EMTALA ‘does require hosprtals to have a poltcy addressmg

“how to care for emergency patlents who need care whe ,:,an S

appropnate specralrst is unavarlable That pohcy could |nclude ; :
a formal or informal transfer agreement with another facrhty

“EMTALA also requires that hospitals post in the ED.a ‘date,-
specific roster of physicians who take ED call. Once a physi;, '
cian agrees to have his or her name placed on the ED on-call
roster, he or she is obligated to respond under EMTALA.
However, legal obligation to respond is not triggered with-
out such an agreement.

Source: Emergency Department On-Call Strategies: From
Team Management to Compensation Plans, published by
HCPro, Inc., 2006.
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< continued from p. 5

the patient requests a transfer. The burden of EMTALA )

compliance rests primarily with the hospital, as opposed
to physicians, since it is usually the hospital that is fined
or sanctioned for failure to comply.

Sanctions can include exclusion from the Medicare
program if an emergent patient does not receive proper
screening or stabilizing treatment. And if a hospital pro-
vides inpatient services that the patient requires, it must
have appropriate staff available to arrange for, and pro-
vide, those services to the emergent patient, Callahan
explains.

The risk of violating EMTALA increases if a hospital
has insufficient emergency coverage, says Kathryn
Burnett, an attorney at Tulsa, OK--based Conner &
Winters, LLP, because providing the screening assess-
ment and stabilizing treatment to certain patients may
require specialist care. “Hospitals that cannot arrange for
appropriate coverage may be unable to provide the level
of treatment that EMTALA requires,” she explains. Bur-
nett also says if the hospital has made coverage arrange-
ments, and the covering physician does not attend an
emergent patient who requires the physician’s services,
the physician is also subject to fines and exclusion. Al-
though rare, CMS has sanctioned individual physicians
for failing to meet their obligation to take call.

Compensating physicians for call coverage

“Many hospitals that have trouble finding physicians
to cover ED call conclude that they must compensate
physicians for making themselves available to cov-
er emergent patients on nights and weekends,” says
Burnett. Once the hospital has decided that it will pay
physicians for taking call, it must determine which va-
riation of a number of compensation models will best
meet its needs.

Burnett says that among her clients, many hospitals
are choosing to enter into personal service agreements
with specialists to provide ED call coverage. She says this

is becoming more common among physicians on the

hospital medical staff. Often, physicians will request that
the hospital enter into a separate agreement that sets
forth the physician’s agreement to take call and arrang-
es appropriate compensation.
Jodi Knox, an attorney at Winston-Salem, NC-~based
Womble Carlyle Sandridge and Rice, has clients who are
taking a somewhat different approach. They are trying to
establish a minimum call obligation in which each medi-
cal staff member must be available for emergency call.
Any physician willing to take additional days of call will
receive compensation.
Implementing this system will require each department
to establish its minimum call threshold, depending on the
number of specialists available in that department. Knox
says deciding what the minimum call obligation thresh-
old should be is proving difficult.
Knox also represents hospitals that do not compensate
for call, but do reimburse physicians for seeing emergent, 7
indigent patients, as long as the physician agrees to do ( )
the following: ‘
» Provide a minimum amount of uncompensated
emergency care each month
» Complete medical records and the CMS 1500 form
Not bill the patient

\

» In some cases, provide medically appropriate
follow-up care

In return, the hospital will reimburse the physician
for services rendered in accordance with EMTALA, if the
patient is indigent according to its charity care criteria.
Reimbursement is provided at the Medicaid rate. In this
way, the hospital is compensating the physician for pro-
viding treatment that would have been paid by the pa-

tient’s insurer if the patient had insurance.

Communicate and cooperate

Burnett says even when hospitals pay physicians to
take call, there is sometimes a discrepancy between the O
two parties’ expectations.
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She says hospitals and physicians should discuss their
expectations candidly prior to entering into a coverage
agreement.

For example, if the hospital believes that the phy-
sician should remain on the premises while on call,
or should come to the hospital whenever he or she
is called, the negotiation and agreement should make
that expectation clear.

Similarly, if the physician expects that the coverage
agreement requires only that he or she remain available
by telephone, within a reasonable distance of the hospi-
tal, and unimpaired, the physician should also make that

expectation explicit.

Finally, Burnett notes the importance of commu-
nication between the hospital administration and the
medical staff leadership. She says sometimes the hospi-
tal executives and the medical executive committee will
each be working in jsolation to produce a plan to solve
the hospital’s emergency coverage dilemma. In such
cases, the two resulting plans are often different, and
an opportunity to reach a workable and fair resolution
may be lost.

“A cooperative effort between hospital administrators,
medical staff leaders, and specialists with coverage chal-
lenges is critical to ensure that the hospital meets its pa-

tient care obligations,” Burnett says. §

Legal precedent and ED cali

~The struqqle to secure emercrencv department (ED) cov-
erage ongmates from many. sources rrsmg ED patnent vol-
- ume, issues surroundmg managed care, rncreasrng Irabrlrty,
"shortages of. vanous specrallsts, physrcran practrce and fife-

- _and physrcrans face

‘.l.ega mandates

’fj‘frng the depa ‘ment evaluates the fracture and casts the leg
The patrent is admrtted and dunng hlS hosprtal stay, com-
; plams of: Ieg parn The general practrtroner who has not
" treated a fracture m over: three years does not request a
' consultatlon Two weeks later the patrent is transferred to
-another facrllty, where h|s leg is amputated due to the on-
set of gangrene. ‘ ’

| Community Memorial Hosprtal 1 965. v
- This landmark case acknowledged a hospital’s indepen-

“dent duty to. patient_s, particularly in the areas of selection and

- style: changes, and Iegal and: regulatory |ssues that hospltals

You probably recogmze thrs case as Darlmg V. Char/eston k

performance of mdenendent medical staff mambers Thn

case also set an lmportant precedent regardlng hosp|tal lr- .

ability for treatment provrded in the ED FENEE " p _
Precedent. In ]omer V. Mltchell County Hospltal Author/ty,g =

et.al, 1971, a patient seen in the ED for chest parn was sent

home where he' dled less than two hours later
~The. patlent's famrly sought to: rmposellabrlrty on the:

> vrewed the hosprtal s farlure to app pnately

treating physrcran as an rndependent act of negllgence

. Clearly, hosprtals have an. oblrgatron to therr patlents to
carefully select competent practltloners and monltor both
the quality and the timeliness ofthe care they_pr_ovrde, Thrs ‘
obligation extends to granting only priVlleges in which.the
provider has demonstrated competency '

Nowhere is this need more evrdent than for servrces of-
fered within a facility’s ED.

Source: Emergency Department On-Call Strategies: From
Team Management to Compensation Plans, published by
HCPro, Inc., 2006.
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