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Hospital regulators’ and payors’ attempts to use objective 

data to make reimbursement, accreditation, and licensure 

decisions are affecting the way hospitals must operate, says 

Teresa Sappington, CPCS, CPMSM, CPHQ, CAPPM, 

an Atlanta-area medical affairs consultant with expertise in 

medical staff documentation issues. That’s because provid-

ing decision-makers with objective support for their deci-

sions requires generation and analysis of unprecedented 

volumes of data, she says.

Yet it’s essential to keep physicians’ privacy in mind 

when handling this information. It is critically important to 

manage all quality data appropriately to ensure compliance 

with applicable law, to improve the facility’s performance 

and to take full advantage of the protection that both the 

Health Care Quality Improvement Act (HCQIA) and analo-

gous state laws offer.

Proper handling of physician 
quality data increases  
hospitals’ legal protection

Segregate peer review information

The crucial step in managing physician data is to segre-

gate the data into that which can be called “peer review” 

and that which is used solely for the purposes of creden-

tialing, Sappington says. 

Every medical staff office (MSO) should create a qual-

ity file to hold all of the information that is related to the 

physician’s performance, demeanor, and decision-making. 

It is important 

that the quality file 

include all of the 

quality data that 

the hospital gener-

ates relative to each 

physician, says Jay 

Silverman, Esq., 

chair of the health-

care practice group 

at Ruskin Moscou 

Faltischek, PC, in Long Island, NY. The HCQIA protects 

peer review data from disclosure in a civil lawsuit pro-

vided that the information was collected in good faith for 

the purpose of improving the quality of care. Many states 

have analogous laws that protect the confidentiality of 

peer review information. 

Hospitals should seek to take full advantage of the 

available legal protections and keep all data that con-

cern a physician’s competence, performance, demean-

or, and decision-making in the quality file maintained 

by the MSO—regardless of the original source of the 

data and the purpose for which they were generated, 

Silverman says.   

According to Sappington, the quality file should con-

tain the following elements:

The records of any focused investigations or reviews

Incident reports

➤
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“ the ability of credentialing 

professionals . . . to provide  

the medical staff leaders with 

quality and performance data 

for medical staff members is 

essential to the leaders’  

ability to make informed  

recommendations.” 

—Teresa Sappington, CPCS,  

CPMSM, CPHQ, CAPPM
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Put board certification in context when privileging MDs
As a medical staff professional or leader, you may rely 

on a physician’s board certification status when consider-

ing the applicant’s request for medical staff membership 

and when awarding privileges. 

After all, board certification typically is a sound indi-

cator that a physician’s training and clinical knowledge 

are sufficient to presume his or her competence in the 

particular specialty or subspecialty. But overreliance on 

board certification status is ill-advised. Instead, it should 

be just one of several factors that an organized medi-

cal staff considers when making privileging decisions, 

says Michael Callahan, Esq., senior partner in the 

healthcare practice group in the Chicago office of Katten 

Muchin Rosenman, LLP.

Medical staff bylaws can be unduly restrictive

Medical staff bylaws sometimes require a physician 

to be board-certified in order to become a member of 

the medical staff. In other cases, a hospital’s bylaws will 

require a member of the medical staff to be “board-eli-

gible,” and to become board-certified within a particular 

time frame. 

Note: A board-eligible physician has completed the 

requirements for admission to a medical specialty board 

examination, but has not yet taken and passed the exam.

Callahan is aware of at least one organized medical staff 

that denies membership to physicians who have ever failed 

any portion of their specialty’s board certification exam. 

The organized medical staff has the right to determine 

its own criteria for membership, subject to board approv-

al, and courts generally will respect those criteria—as 

long as they are applied in a nondiscriminatory manner, 

Callahan explains. 

Although the organized medical staff may have the 

right to impose the sorts of restrictions detailed above, 

exceptions to the board certification standard should be 

considered, he says. Such requirements may limit flex-

ibility and may impede an organized medical staff from 

offering the highest quality of care.   

Plan participation may affect requirements 

A hospital’s need to compete for a finite pool of 

healthcare reimbursement dollars may spur its organized 

medical staff to limit membership to physicians who have 

achieved a certain board certification status. 

 Callahan points out that HMOs and other managed 

care organizations typically require physicians on their 

panels to be board-certified or board-eligible. Hospitals 

that participate with these plans may seek to limit the 

administrative burden of complying with the health 

plan contract by seeking to ensure that all physicians 

who provide medical services at the hospital meet the 

health plans’ requirements. Similarly, hospital-spon-

sored independent practice associations or independent 

provider organizations usually limit participating pro-

vider status to those physicians who are board-certified 

or board-eligible.

Certification not a guarantee of quality care

Jay Silverman, Esq., chair of the healthcare practice 

group at Ruskin, Moscou & Faltischek, PC, in Long Island, 

NY, cautions that medical staffs should not misinterpret 

health plans’ requirement for board certification. They 

must realize that health plans use the board certification 

status of their participating physicians as a marketing tool. 

Although it may not be clear to the general public, 

the mere fact that a physician is board-certified does not 

denote that he or she is competent—it denotes merely 

that he or she received the requisite training in a given 

specialty and passed the board certification exam in that 

specialty, Silverman explains.

“The people in my law school class who got the high-

est grades on the bar exam didn’t necessarily become 

the most effective lawyers once they got into practice,” 

Silverman says. “Medicine isn’t a purely academic  

pursuit, either. Keep in mind that good medicine re-

quires much more than book learning and the ability to 

pass a test.”

> continued on p. 4
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 Callahan says that CMS has issued written guidance 

to its state program administrators stating that board 

certification cannot be the sole determinant that a physi-

cian is qualified to provide services to Medicare patients 

in hospitals that participate in the Medicare program. 

Instead, the guidance “suggests that hospitals must con-

sider a range of 

indicators of the 

physician’s knowl-

edge, competence, 

and clinical perfor-

mance to comply 

with Medicare’s Conditions of Participation,” he says.

Similarly, although The Joint Commission (formerly 

JCAHO) does not bar organized medical staffs from deny-

ing membership to physicians who are not board-certi-

fied or board-eligible, it requires the organized medical 

staff to evaluate each physician, regardless of certification 

status, on six core competencies. “In this context, board 

certification or lack of it is merely an administrative 

issue,” Silverman says. 

All physicians must be able to demonstrate the skills 

that The Joint Commission deems core in order to 

acquire and maintain privileges.   

Rigid requirements may limit analysis of  

individual merit 

Just as the fact of board certification does not neces-

sarily denote competence, lack of board certification is 

not necessarily a mark of incompetence. Limiting medical 

staff membership solely to physicians who are board-cer-

tified or board-eligible may exclude some very good doc-

tors, according to Callahan.

He notes that board eligibility expires after a period of 

time, and if a physician has not become certified within 

that time frame, for all practical purposes the physician 

loses the opportunity to do so. 

“A physician whose board eligibility has expired usu-

ally must get additional training in order to get the eligi-

bility reinstated. That just isn’t practical for a physician 

with an active practice,” he says.

Many older physicians have been practicing at a high 

level for years but, for any number of reasons, may not 

have attained—or even sought—board certification. When 

hospital medical staff bylaws deny membership to such 

physicians, the hospital may lose an excellent and valuable 

resource, Callahan says. “Sometimes the harsh penalties 

associated with these requirements force organized medical 

staffs to reexamine the standard.”

A similarly difficult situation arises when specialty 

societies promote board-certified status as a minimum 

qualification in order to gain privileges to perform certain 

procedures, Callahan notes. 

Although not all specialty societies get involved in 

establishing competency indicators and quality standards, 

many do.

Hospitals must be aware of any such specialty society 

recommendations and consider them thoroughly when 

awarding privileges in any procedure that the recom-

mendations cover. However, Callahan explains that these 

quality standards are not always grandfathered. In other 

words, the standards may not include a pathway for an 

experienced, competent physician to meet the standards 

if he or she is not board-certified.

This may leave the hospital with a difficult choice: 

leave itself open to potential liability for not having 

strictly adhered to a well-known professional organiza-

tion’s recommendations or deny the requested privileges 

and perhaps lose all of the services of a well-regarded 

physician.

Certification < continued from p. 5

“ Keep in mind that good 

medicine requires much more 

than book learning and the 

ability to pass a test.” 

—Jay Silverman, Esq.
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Checks and balances maintain flexibility

Despite some of the potential negative consequences 

of requiring medical staff members to be board-certi-

fied, organized medical staffs are responding to external 

financial pressures, as well as developing medical tech-

nology that requires recent and continuous training, by 

including certification requirements in their medical staff 

bylaws. 

According to Callahan, courts will defer to the judg-

ment of the organized medical staff about qualifications 

for membership in the absence of evidence that the stan-

dard was applied unfairly. 

“Any criteria with the effect of excluding people 

should be subject to medical executive committee [MEC] 

review,” Callahan says. 

Beyond ensuring MEC review, organized medical 

staffs and the board of directors can demonstrate that 

their standards are fair, even if exclusive, by taking the 

following measures:

Subjecting the proposed standard to debate and dis-

cussion among the medical staff

Noting that the standard is commonly applied 

➤

➤

A California court of appeals in April upheld a lower court’s 

refusal to let a physician’s lawsuit against a medical center go 

forward. The ruling effectively terminated the case and means 

that the physician cannot sue the hospital for damages result-

ing from the loss of his medical staff membership and clinical 

privileges.

Bryan Tran, MD, a specialist in OB/GYN, had held privi-

leges at Mission Hospital Regional Medical Center in Mission 

Viejo, CA, since 1999. At that time, the hospital’s medical staff 

bylaws did not require physicians to be board-certified in their 

specialties.

After Tran joined the hospital, the organization amended 

its bylaws to require that all physicians become board-certi-

fied within five years of joining the medical staff. Tran was 

informed of this requirement in September 2004. He imme-

diately applied for, and was denied, an extension of time to 

become board-certified. 

CA court upholds termination of privileges for lack of board certification 

Tran sued the hospital, seeking an injunction to prevent 

the termination of his privileges. The trial court did not grant 

the injunction, and Tran amended his complaint to seek dam-

ages for wrongful termination of his privileges. 

The hospital offered a demurrer—in essence, an assertion 

that there is no arguable issue under the law. The trial court 

upheld the demurrer and dismissed the case. 

Tran appealed, but the court of appeals upheld the trial 

court’s decision.

The appeals court decision stated that Tran’s privileges 

were terminated because he could not meet the qualifications 

that the hospital demanded of all its privileged physicians. No 

lawsuit for money damages could be sustained because Tran 

was not held to a different standard than the other members 

of the medical staff.

Tran v. Mission Regional Medical Center, No. G036549, Cal 

Ct of Appeals, Mar 9, 2007.

Providing the current members of the medical staff 

time to comply

Crafting an alternative membership category for 

medical staff members who do not comply within the 

stated time period

Regarding the establishment of an alternative mem-

bership category, Callahan advises that as many orga-

nized medical staffs revamp their membership categories 

to deal with low-volume providers, they should also 

consider how to handle the provider whose competence 

is not in question but whose board status may preclude 

medical staff membership. 

He suggests that the organized medical staff consider 

establishing a category of reduced hospital staff mem-

bership privileges for physicians who do not meet a 

board-certification or board-eligibility requirement. Such 

physicians might lose voting rights or opportunities to 

chair departments, but would retain clinical privileges. In 

this way, hospitals can preserve their relationship with 

competent, experienced doctors who lack board certifica-

tion, he says. n

➤

➤
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Court upholds loss of  
privileges pursuant to  
exclusive contract

A federal district court in Ohio 

has held that a physician who lost 

his clinical privileges in diagnostic 

radiology when a hospital opted to 

enter into an agreement with anoth-

er provider of diagnostic radiology 

on an exclusive basis had no claim 

for damages.

The hospital issued a request 

for proposal seeking a provider of 

diagnostic radiology services. The 

plaintiff’s radiology group submitted 

a proposal. Another member of the 

plaintiff’s group formed a separate 

practice and submitted a proposal on 

behalf of that practice. The hospital 

awarded the exclusive contract to 

the newly formed practice and ter-

minated the clinical privileges of the 

members of the original group.

The plaintiff sued the hospital, 

its parent health system, and cer-

tain administrators as individuals in 

federal court. He alleged violations 

of federal and state antitrust laws 

(collusion and unfair competition), 

restraint of trade, breach of contract, 

and denial of due process. The defen-

dants moved for summary judgment.

The district court granted sum-

mary judgment to the defendants, 

finding that the plaintiff had not pre-

sented sufficient evidence of collu-

sion or unfair competition to support 

his antitrust claims under federal 

and state law. Further, the court 

credentialing action impossible for a 

hospital to defend.

The district court found for the 

plaintiff but noted that there was no 

precedent for the decision and that 

the questions the case raised were 

both “important and doubtful.” In 

this way, the district court “certified” 

the questions for appeal.

An appellate court overturned the 

district court’s decision, agreeing with 

the defendants that Minnesota’s peer 

review statute precluded a defense of 

a negligent credentialing claim, so it 

would be unfair for the state to rec-

ognize a negligent credentialing cause 

of action. The plaintiff appealed to the 

Minnesota Supreme Court, which 

overturned the appeals court decision, 

reinstated the decision of the district 

court, and remanded the case back to 

the trial court for further proceedings 

on the merits of the plaintiffs’ negli-

gent credentialing claim.

The Supreme Court held that 

the state recognized claims for neg-

ligent hiring and for negligence in 

the engagement of an independent 

contractor, and negligent credential-

ing claims were of a similar nature. 

Further, the court held that the peer 

review protection statutes might 

limit a hospital’s liability to a degree 

but did not alter the basic standard 

of care in credentialing. 

Larsen et al v. Wasemiller et al, No. 

A05-1698 and No. A05-1701, Supreme 

Court of the State of Minnesota, August 

20, 2007. n

ruled that the plaintiff’s breach of 

contract claim was based on the hos-

pital’s credentialing policies, which is 

not a contract. Therefore, the breach 

of contract claim also was dismissed. 

The court likewise granted summary 

judgment on the plaintiff’s due pro-

cess claim. 

Nilavar v. Mercy Health System- 

Western Ohio, US District Court for the 

Southern District of Ohio, No. 99-0612, 

2007 US App LEXIS 19127, July 6, 2007.

MN court recognizes  
negligent credentialing  
as a common law tort

The Supreme Court of Minnesota 

has reinstated the decision of a 

county district court that the state 

should recognize a cause of action 

for negligent credentialing, and that 

the state’s peer review statutes do 

not limit a hospital’s liability on a 

negligent credentialing claim.

The plaintiff suffered severe com-

plications after undergoing gastric 

bypass surgery and sued the hospital 

where the procedure was performed, 

asserting that the hospital was neg-

ligent in privileging her surgeon to 

perform gastric bypass.  

The hospital argued that there is 

no right of action based on negli-

gent credentialing in the state and 

further argued that Minnesota’s 

statutes granting confidentiality 

to peer review materials—some of 

which are used in the decision to 

extend privileges—made a negligent 

Recent court rulings


