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Introduction

Employees in the United Kingdom (UK) principally have two sets of rights: contractual and 
statutory. Contractual rights are mainly contained within written contracts. The contractual 
relationship may also be governed by implied (non-written) terms (such as the implied 
term of mutual trust and conSdence). ,tatutory rights' such as those relating to dismissal' 
family leave and discrimination are contained in UK legislation.

Employment disputes are heard by employment tribunals' which is a separate forum 
from the UKjs civil courts. Employment tribunals primarily hear employment disputes that 
relate to statutory claims (discussed below). They also have £urisdiction to hear small 
contractual claims (currently up to the value of 250'"""). More substantial employment 
contractual disputes are resolved by the civil courts' including disputes about high-value 
bonus entitlements and the enforcement and ruling on the validity of restrictive covenants 
in employment contracts.

The main statutory employment rights are as follows.

Unfair dismissal

This gives employees with two or more years of service the right not to be Wunfairly 
dismissedW.[1] 1ith effect from J 7anuary 5"5x' the law is changing to give employees 
unfair  dismissal  rights  after  siq  months  of  employment.  The  UK  does  not  have 
Wemployment at willW' meaning that an employee must be given due notice of termination' 
must be terminated for a fair reason and a fair process must be followed to effect that 
termination' in order to avoid a Snding of unfair dismissal. W1rongful dismissalW is a claim 
for damages where the employer terminates the employment in breach of the contractual 
terms (typically being a claim for unpaid notice pay).

Unlawful discrimination

The  EAuality  •ct  5"J"  (EA•)  outlaws  discrimination  based  on  certain  Wprotected 
characteristicsW' which are:

; ageD

; disabilityD

; gender reassignmentD

; marriage and civil partnershipD

; pregnancy and maternityD

; raceD

; religion or beliefD

; seqD and

; sequal orientation.
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kiscrimination can either manifest as direct discrimination' indirect discrimination' 
harassment or victimisation. kisability discrimination has a slightly different structure' and 
there are two eqtra types of discrimination: discrimination arising from disability and a 
failure by the employer to maIe Wreasonable ad£ustmentsW to accommodate the disability.

Minimum notice periods to terminate employment

Employees in the UK are entitled to statutory minimum employment terms (in each case' 
the parties can agree on terms that are more favourable)' including minimum notice 
periods to terminate employment' being one weeIjs notice for those with between one 
month and two years of serviceD and thereafter' an additional weeIjs notice for each 
continuous year of service' up to a maqimum of J5 weeIs for J5 complete years of service. 
4f there is a notice provision in the contract of employment' then that applies (unless it 
is less than the statutory minimum in which case that minimum is substituted). 4n the 
absence of any contractual provision' a WreasonableW notice period will be implied into the 
contract' which may be more than the statutory minimum.

•typical worIer rights

1orIers who worI part-time' on a Sqed-term contract or are classiSed as an agency worIer 
have rights that protect them from being treated less favourably than comparable full-time' 
permanent employees (for eqample' with respect to their pay and beneSts entitlements).

Pay' hours and holiday

There is a national minimum wage' and Sgures are reviewed annually in •pril. Regarding 
worIing time' in most circumstances an employee cannot be reAuired to worI more than 86 
hours per weeI unless they voluntarily Wopt outW in writing. The law also entitles employees 
to breaIs and paid holiday entitlement of 0.Y weeIs per year. •n employer can include 
national holidays (either WbanIW or WpublicW holidays) as part of the annual leave. Employees 
who are absent from worI with sicIness may be entitled to statutory sicI pay from the Srst 
day of absence.

1histleblowing

W1orIersW (see the WEmployment statusW subsection) are protected against both detriment 
and  dismissal  in  circumstances  where  they  have  made  Aualifying  whistleblower 
disclosures. • WAualifying disclosureW means any disclosure of information which' in the 
reasonable belief of the worIer maIing the disclosure' is made in the public interest and 
tends to show that one or more of certain prescribed activities have occurredD for eqample' 
that the employer has failed' is failing or is liIely to fail to comply with any legal obligation 
to which they are sub£ect.[2]

Collective rights

UK legislation provides rights for trade union members and representatives to be 
recognised' taIe paid time off for union duties and taIe unpaid time off for union activities' 
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and also provides the circumstances under which industrial action can be taIen. Union 
members are protected against unfair treatment or dismissal for union involvement 
including industrial action. Collective agreements between employers and trade unions 
can establish terms and conditions of employment. The Employment Rights •ct 5"50 (ER• 
5"50) (see the WFear in reviewW section and WEmployment Rights •ct 5"50W subsection)' 
among other things' simpliSed the rules for industrial action and removed some strict 
ballot thresholds' and aims to maIe statutory union recognition signiScantly easier.

Year in review

The ER• 5"50 represents the most signiScant overhaul of UK employment law in decades. 
The ER• 5"50 consolidated and strengthened a range of worIplace protections including 
enhancing the positive duty to prevent sequal harassment of worIers[3] and providing 
employees with unfair dismissal rights from siq months of service rather than two years' 
removing the cap on unfair dismissal compensation and eqtending the period in which a 
claim can be brought to siq months following the termination date. This marIs a signiScant 
change from the previous two-year Aualifying service reAuirement' and three months in 
which to bring a claim.

The ER• 5"50 will come into force in stages throughout 5"5Y' 5"5x and beyond. ,ome 
additional notable proposed changes include the introduction of a ban on non-disclosure 
agreements relating to harassment or discrimination settlements. 4f enforced' this will 
mean that any agreements preventing worIers from maIing allegations or disclosing 
harassment or discrimination (by the employer or fellow worIer) will be void.

4n addition to the ER• 5"50' the Employment Relations (3leqible 1orIing) •ct 5"5[ came 
into force in •pril 5"58. This •ct gave employees the right to reAuest ]eqible worIing from 
day one of employment' rather than after 5Y weeIs. •dditionally' the Carerjs Leave •ct 
5"5[ introduced a new statutory right to one weeI of unpaid leave per year for employees 
caring for dependants with long-term needs.

Signifcant cases

3or 1omen ,cotland Ltd v The ,cottish Ministers –5"50G UK,C JY B deSnition 
of a WwomanW in the EA•

4n •pril 5"50' the ,upreme Court delivered an in]uential unanimous £udgment' conSrming 
that the terms WwomanW and WseqW in the EA• refer only to a biological woman. The central 
Auestion for the ,upreme Court to answer was whether the EA• treats a trans woman with 
a gender recognition certiScate (HRC) as a woman when it refers to a biological woman 
and biological seq throughout its provisions.

3or 1omen ,cotland (31,' the •ppellant) is a ,cottish feminist campaign group worIing 
to protect and strengthen women and childrenjs rights. This case was the •ppellantjs 
second challenge brought in relation to statutory guidance promulgated by ,cottish 
Ministers under ,ection x of the Hender Representation on Public 9oards (,cotland) •ct 
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5"J6 (the 5"J6 •ct). The 5"J6 •ct created targets for gender representation on public 
boards in ,cotland. 4nitially' the 5"J6 •ct eqplicitly included in its deSnition of WwomenW 
people with the protected characteristic of gender reassignment' living as a woman and 
proposing to undergo' undergoing or who have undergone a gender reassignment process. 
This was successful challenged by 31,' and subseAuently the ,cottish ministers issued 
new guidance which made reference to the deSnition of WwomanW as contained in the EA•. 
4t also stated that a person with a HRC recognising their gender as female was considered 
a woman for the purposes of the 5"J6 •ct. This was the point challenged by 31, in this 
,upreme Court case. The ,upreme Court concluded that that the guidance issued by the 
,cottish Hovernment was incorrect' holding that a person with a HRC in the female gender 
does not come within the deSnition of WwomanW for the purposes of seq discrimination in 
section JJ of the EA•. The ,upreme Court also conSrmed that the deSnition of a WwomanW 
contained in section 5 of the 5"J6 •ct is limited to biological women only and does not 
include transgender women.

The ,upreme Court emphasised that the EA• will continue to give transgender people 
protection from discrimination and harassment through the protected characteristic of 
gender reassignment. Oowever' ambiguity remains regarding the use of single seq facilities 
and services' and the ,upreme Court did not provide guidance on how to balance the rights 
of different groups when those rights may con]ict with one another.

RentoIil 4nitial UK Ltd v Miller –5"58G E•T [x B reasonable ad£ustments

This Employment •ppeal Tribunal (E•T) case concerned the application of the duty to 
maIe reasonable ad£ustments under the EA• in relation to trial periods.

The Claimant' Mr Miller' an employee of RentoIil 4nitial UK Ltd (RentoIil)' was diagnosed in 
5"Jx with multiple sclerosis' a progressive condition that rendered him unable to perform 
his Seld-based role as a pest control technician. 4n 5"J6' after a period of sicIness absence' 
RentoIil suspended Mr Miller on full pay while considering possible alternative roles for 
him within the company. 4n early 5"JN' Mr Miller applied to be a service administrator at 
RentoIil. Oowever' the recruiting manager re£ected Mr Millerjs application on the grounds 
of lacI of relevant sIills or eqperience for the £ob. 4n March 5"JN' RentoIil dismissed Mr 
Miller on grounds of incapability' arguing that no reasonable ad£ustments could enable him 
to return to his original role or any suitable alternative.

Mr Miller  unsuccessfully  appealed against his dismissal  internally.  Mr Miller  then 
proceeded to bring claims in the Employment Tribunal for failure to maIe reasonable 
ad£ustments' discrimination arising from a disability and unfair dismissal. The Tribunal 
found in favour of Mr Miller' holding that RentoIil had failed in its duty to maIe reasonable 
ad£ustments. Mr Miller actually had the relevant Inowledge and eqperience for the 
administrator role as this role was £unior to his original technician role. Therefore' the 
Tribunal concluded that RentoIil should have granted Mr Miller a 8-weeI trial period in 
the administrator role and should have treated him more favourably than other applicants' 
even if that reAuired additional training or ad£ustments to the recruitment process.

RentoIil appealed. “n appeal' the E•T upheld the Tribunaljs decision. The E•T emphasised 
that the duty to maIe reasonable ad£ustments is broad and may reAuire employers to 
taIe proactive steps' including considering alternative roles and modifying recruitment or 
selection criteria. The E•T clariSed that the duty is not limited to ad£ustments within the 
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employeejs eqisting role but can eqtend to redeployment' provided it is reasonable in the 
circumstances. The E•T conSrmed that a trial period can be a reasonable ad£ustment in 
itself.

This case broadens the interpretation of what constitutes a reasonable ad£ustment 
under the EA•' and highlights that employers must actively consider the possibility of 
redeployment of staff and not simply dismiss employees when they are unable to return 
to their original role because of a disability.

1right-Turner v London 9orough Council of Oammersmith and 3ulham B 
disability discrimination

4n this landmarI case' the Employment Tribunal awarded over 28.0 million in a disability 
discrimination case' including substantial damages for loss of earnings' pension' in£ury to 
feelings' and an uplift for non-compliance with the •cas Code of Practice.

Ms 1right-Turner was dismissed from her employment at the London 9orough Council of 
Oammersmith and 3ulham in 5"J6. 4n 5"5J the Tribunal found that she had been sub£ected 
to discrimination and harassment by the Council because of disability' being in her case 
her •kOk' after she began to suffer symptoms of PT,k after worIing as the humanitarian 
assistance lead in the aftermath of the Hrenfell Sre.

The conseAuences of her dismissal and the lengthy Tribunal proceedings gave rise to 
signiScant psychiatric in£ury. The Tribunaljs award included awards for aggravated and 
eqemplary damages.

This record-breaIing compensation highlights the serious legal conseAuences for 
employers  who fail  to  address mental  health  issues and disability  discrimination 
appropriately.

Tesco ,tores Ltd v U,k•1 B WSre and rehireW

3iring and rehiring is a term used to describe where an employer is aiming to push 
through changes to employment terms without an employeejs agreement (ie' it terminates 
the employment and offers new'  potentially  less favourable'  terms'  to commence 
immediately). This practice is being signiScantly restricted in changes to come in under 
the ER• 5"50' but in the meantime the ,upreme Courtjs ruling in this Tesco ,tores case 
dealt a signiScant blow to the practice' when the court upheld an in£unction preventing its 
attempt to remove contractual entitlements to retained pay.

Basics ok entering into an employment relationship

Employment contract

There is no statutory reAuirement for a written employment contract in the UK' but there is a 
reAuirement for certain terms to be set out in writing and given to the employee on the Srst 
day of their employment (Inown as a Wwritten statement of particulars of employmentW' or 
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a Wsection J statementW). 4t is common practice' therefore' for all employees in the UK to 
have a written employment contract with their employer' which they sign.

1ritten statement

The Iey particulars which must be given in the written statement include the names 
of the employer and employee' the date employment began (and the date that the 
employeejs period of continuous employment began (ie' including previous employment 
for a group company))' the length of any initial probationary period' the employeejs £ob 
title and a description of worI' remuneration (scale' rate or method of calculation)' and 
intervals at which remuneration is paid (weeIly' monthly etc.)' hours of worI and any 
terms and conditions relating to pensions and pension schemes (it being mandatory to 
automatically enrol an employee into a Aualifying pension scheme and maIe statutory 
minimum contributions' if the eligibility criteria are satisSed).

Employment status

Many of the UKjs statutory employment rights currently apply only to WemployeesW (ie' those 
employed under a contract of employment rather than a contract for services' such as 
a contractor). The UK courts and employment tribunals have developed various tests for 
determining into which category an individual falls. The way in which an individualjs income 
is treated for taq purposes is not conclusive.

Oowever' some statutory employment rights apply to a broader category of WworIersW. 
• WworIerW is someone who has a contract to personally provide any worI or services' 
eqcluding only those who are genuinely in business on their own account. Rights that apply 
to worIers include minimum wage' worIing time rights and protection from discrimination 
and whistleblowing detriment.

The UK government has discussed plans to remove the distinction between WemployeesW 
and WworIersW' but this is not part of the ER• 5"50.

Employing entity

”on-UK companies can employ employees or engage contractors in the UK. Oowever' taq 
obligations may be triggeredD for eqample' payroll obligations and corporate taq obligations 
associated with having a permanent establishment in the UK. ”on-UK companies can also 
hire employees through an agency or another third party (such as a professional employer 
organisation (PE“). Henerally' UK employment law will apply where worI is carried out in 
the UK' regardless of where the employer is located or the £urisdiction that is stated to 
govern the relationship.

1orIplace policies and procedures

Most UK employers will have worIplace policies and procedures in the form of an 
employee handbooI. 4t is mandatory in the written statement referred to above to include 
details of the disciplinary rules that apply at the employer (or where they can be found)' 
as well as details of a person to whom the employee can appeal against any disciplinary 
decision and a person who can hear any grievance by the employee. 4t is typical to include 
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these details in a disciplinary policy' and a grievance policy' which comply with •casj 
recommendations on such worIplace policies' contained in an employee handbooI. “ther 
than that' policies are not mandatory' but it is advisable for employers to have certain other 
policies in place' such as for sicIness absence' 4T usage' health and safety' eqpenses' 
anti-bribery and corruption' and data protection' cybersecurity and data breaches. Hlobal 
policies can be adapted where reAuired for compliance with an English law-governed 
worIplace. Policies will generally be non-contractual (and therefore not reAuire employee 
consent' and with an employerjs ability to change and update from time to time as the 
employer sees St)' unless stated otherwise.

Restrictive covenants

Restrictive covenants are often found in employment contracts' investment agreements' 
bonus plans and share schemes' among other documents. Henerally' they are a promise 
from the employee to the employer not to do something in the interest of protecting 
the company from competitive activity. Common restrictive covenants in the UK include 
non-competes (which prevents the employee from carrying out any activity that competes 
with the business)' non-solicitation provisions (such as a promise to not encourage people' 
such as suppliers' customers and employees' away from the business) and non-poaching 
and non-employment.

Henerally' in the UK' the courts will uphold and enforce a restrictive covenant if it considers 
the covenant to be reasonable as between contracting parties. The test of what is 
reasonable' in the circumstances' however' will be heavily scrutinised by a court if the 
restriction is challenged by an employee. 3or a restriction to be enforceable' it must protect 
a legitimate business interest and must not go further than is Wreasonably necessaryW to be 
considered to be reasonable in the conteqt of public interest. 1hen deciding whether the 
covenant is reasonable' the court might looI at' for eqample' duration' geographical eqtent' 
range of restricted business' sophistication' bargaining strength and whether parties have 
had legal advice. ”o single factor is determinative. 4f the court does Snd the restrictive 
covenant unreasonable' it can striIe out part of the covenant to maIe it reasonable and 
enforceable' but it will not substitute a shorter period for a longer oneD if the period of the 
restriction is deemed to be too long' the whole restriction will be void.

There was a suggestion from the previous UK government that it would introduce 
legislation  to  have  a  maqimum  three-month  cap  on  non-compete  restrictions  in 
employment contracts. 4n the event' with a change of government such legislation did 
not come into force. Oowever' the new UK government suggested in “ctober 5"5Y that it 
would press ahead with new legislation to ensure non-compete clauses can ’no longer be a 
barrierV to hiring new staff. 3urther detail is eqpected in due course. kepending on whether 
or when any legislation is introduced in this area' the eqtent to which post-termination 
restrictions can be enforced by a UK court will continue to be a developing area in 
court cases over the neqt few years' particularly in the Snancial trading sector where the 
preservation of secrecy around coding formulae' in particular' is of paramount importance 
to an outgoing employer.

Wages
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The UK has a national minimum wage' which is a minimum hourly rate of pay that worIers 
are reAuired to be paid' depending on their age. •s at •pril 5"5Y' under J6s and apprentices 
are entitled to a national minimum wage of 26 per hour. 3or those aged J6 to 5"' it is 2J".60 
per hour and for those aged 5J and over' it is 2J5.x5 per hour (this rate is referred to as the 
’”ational Living 1ageV). The rates are reviewed annually by the UK government' and often 
increased to taIe into account factors such as the cost of living. Employers who fail to pay 
the correct minimum wage may face Snancial penalties as well as being reAuired to pay 
the underpaid wages to affected employees.

Foreign wor4ers

The UK has immigration rules that set out who can enter' live' worI and study in the 
country. The rules depend on a person/s nationality' reason for coming to the UK and how 
long they intend to stay. 3or employment' non-9ritish nationals may reAuire a suitable 
worI visa. Employers wishing to employ non-9ritish nationals generally need to obtain a 
sponsor licence from UK %isas and 4mmigration (UK%4). “nce an employer has a sponsor 
licence' it can assign CertiScates of ,ponsorship (Co,) to eligible worIers. 1orIers then 
use the Co, to support their visa application' provided that they meet relevant immigration 
reAuirements.

Global policies

Most UK employers will have worIplace policies and procedures in the form of an 
employee  handbooI.  UK  employers  have  some ]eqibility  over  what  goes  into  an 
employee handbooI' although UK employers must have in place disciplinary and grievance 
procedures' as set out in the •cas Code of Practice on disciplinary and grievance 
procedures. These procedures do not have to be Sled or approved by any governmental 
body' nor agreed with employees or their representatives. Employers who operate across 
borders often try to standardise policies so that they apply globally. Oowever' because 
there will  be local  law differences around'  for  eqample'  the laws on eAuality  and 
harassment' it can maIe it Auite hard in practice to draft global policies which are intended 
to conform with the laws of multiple £urisdictions.

Parental leave

4n the UK' employees are entitled to a range of family leave rights designed to support 
them during Iey life events such as childbirth' adoption and caring for dependants. 4n the 
past few years' the protections have eqtended to include neonatal care leave' carerjs leave' 
compassionate leave and parental bereavement leave.

Maternity leave
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Eligible employees are entitled to up to 05 weeIs of maternity leave' divided into 5Y 
weeIs of “rdinary Maternity Leave and 5Y weeIs of •dditional Maternity Leave. ,tatutory 
Maternity Pay (,MP) is available for up to [N weeIs' sub£ect to eligibility criteria.

Paternity leave

3athers or partners of mothers!adopters can taIe up to two weeIs of paternity leave. 
,tatutory Paternity Pay (,PP) is available if eligibility reAuirements are met.

,hared parental leave

Parents can opt to share up to 0" weeIs of leave and [x weeIs of pay between them' 
provided they meet certain eligibility conditions. This allows parents to be off worI at the 
same time or at different times during the childjs Srst year.

Parental leave

Employees can taIe up to J6 weeIs of unpaid parental leave per child' up to their J6th 
birthday. This leave is usually limited to four weeIs per year per child.

•doption leave

•doptive parents are entitled to up to 05 weeIs of adoption leave' with similar pay 
entitlements to maternity leave. “nly one parent can taIe adoption leave' but the other 
may be eligible for paternity leave.

Time off for dependants (also sometimes referred to as compassionate 
leave)

•ll employees have the right to taIe a reasonable amount of unpaid time off to deal 
with emergencies involving dependants' such as illness or uneqpected disruption in care 
arrangements.

”eonatal care leave and pay

Eligible employees are entitled to taIe time off worI if their baby reAuires specialist 
neonatal care after birth and receive statutory neonatal care pay. ”eonatal care leave is 
a day-one right and entitles employees to taIe up to J5 weeIs of leave.

Carerjs leave

Employees can taIe time off worI to provide or arrange care for a dependant with a 
long-term care need (ie' Wcarerjs leaveW). • dependant can include a spouse' civil partner' 
child' parent' someone living in the same household or anyone who reasonably relies on the 
employee for care. Employees can taIe up to one weeI of carerjs leave every J5 months.

Parental bereavement leave
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This allows employed parents to taIe time off worI following the death of a child. Parental 
bereavement leave is available to employees who are the parents (including adoptive 
parents' legal guardians and those with parental responsibility) of a child who dies under 
the age of J6 or suffers a stillbirth after 58 weeIs of pregnancy. Eligible employees can 
taIe up to 5 weeIs of leave.

•ll of the family leave entitlements mentioned in the previous subsections are sub£ect to 
speciSc eligibility criteria and notice reAuirements. Employers may offer enhanced terms' 
but the statutory reAuirements must always be met.

Translation

There is not a strict legal reAuirement that employment contracts under English law are 
written in English (or 1elsh). Oowever' courts and tribunals will eqpect employers to have 
ensured that employees understand what they are signing' so it would be highly unusual if 
an employment contract was not written in English.

Employee representation

The ER• 5"50 introduced signiScant changes to the UK/s trade union recognition 
frameworI' maIing it easier for unions to secure recognition and engage with worIers. 
,ince Y •pril 5"5Y' unions no longer need to demonstrate that a ma£ority of worIers in a 
proposed bargaining unit are liIely to support recognition. 4n cases where recognition is 
determined by ballot' a simple ma£ority of votes cast is now su@cient' with the previous 
reAuirement for support from at least 8"R of the bargaining unit having been removed.

3urther reforms taIe effect from [" “ctober 5"5Y' when Aualifying independent unions 
will gain a statutory right to reAuest both physical and digital access to employers with 
5J or more worIers. This access may be used to support collective bargaining activities' 
and unions will not be reAuired to demonstrate any eqisting membership base or level of 
worIforce support before maIing such a reAuest.

These changes are eqpected to maIe it easier for unions to establish a presence in 
worIplaces where they are not currently recognised or active' increasing union visibility 
and organising opportunities across a broader range of employers.

Data protection

The UK data privacy regime is' broadly' made up of the UK Heneral kata Protection 
Regulation (the UK HkPR)' the kata Protection •ct 5"J6' the Privacy and Electronic 
Communications Regulations 5""[ (PECR) and the kata (Use and •ccess) •ct 5"50. 4n 
addition' the EU HkPR may still apply to some UK employers because it reaches beyond 
the EU/s borders.
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The UK HkPR sets out the data protection principles and the grounds for lawful processing 
of personal data in the UK' and the circumstances in which personal data can be 
transferred outside of the UK. ,eparate conditions apply to special category data and 
criminal offence data.

UK employees are granted certain access rights to their personal data (via a sub£ect access 
reAuest)' which generally must be answered within one month.

The 4nformation Commission (previously called the 4nformation Commissioner/s “@ce' or 
4C“) is the independent public body in the UK that regulates and enforces laws protecting 
information rights' data privacy and public transparency. 4t also provides guidance 
on monitoring and maintaining records. The 4nformation Commission has signiScant 
enforcement powers' which include information' assessment' interview' enforcement and 
penalty notices. 3ines can reach 2Jx.0 million or 8R of worldwide turnover. kata breaches 
that create a risI to individuals must be reported to the 4nformation Commission within x5 
hours.

Discontinuing employment

kismissal

“n the termination of employment' employees typically may have a claim for:

; unfair dismissal: this is a statutory claim focusing on the reasonableness of the 
employerjs decision to dismiss the employee or the way in which the dismissal was 
carried outD and

; wrongful dismissal: this is a common law claim that the dismissal was in breach of 
the terms of the employment contract' and the remedy is damages for that breach.

Unfair  dismissal is the most common type of claim pursued by employees in the 
Employment Tribunal. 4n an unfair dismissal claim' it is for the employee to show that he 
or she was dismissed. This can either be a straightforward eqpress dismissal (eg' WFoujre 
SredSW)' the eqpiry of a Sqed-term contract without it being renewed by the employer' or 
a constructive dismissal (where the employee resigns in response to a serious breach 
of contract by the employer). The Employment Tribunal will uphold an employeejs claim 
unless the employer can show an acceptable reason for the dismissal. 4n outline' the 
acceptable reasons are:

; lacI of capability (including ill health or in£ury)D

; conductD

; redundancyD

; that the employee could not continue in the £ob without contravention of a statutory 
duty or restriction (ie' WillegalityW)D or

; Wsome other substantial reasonW of a Iind such as to £ustify the dismissal (eg' a 
business reorganisation).
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4f one of these reasons is established' the Employment Tribunal goes on to determine 
whether the dismissal was fair or unfair' the Iey Auestion being whether or not the employer 
acted reasonably in dismissing the employee for the reason in Auestion. The outcome 
largely depends on whether the employer followed the procedure appropriate for the type 
of reason for dismissal' including where relevant the principles set out in the •cas Code 
of Practice on disciplinary and grievance procedures.

,uccessful claimants are entitled to a basic award (eAuivalent to a statutory redundancy 
payment' and capped) and a compensatory award (capped at the lower of one yearjs gross 
pay for that employee and a statutory amount set by the Hovernment in •pril each year 
(2J5['08[ as at •pril 5"5Y))' but with the cap set to be abolished with effect from J 7anuary 
5"5x)' or the Tribunal may order reinstatement or re-engagement if this is practicable in 
the circumstances.

Pay in lieu of notice

Employers may wish to give a payment in lieu of notice (P4L“”) if they do not wish an 
employee to worI during the notice period. ,ome contracts eqpressly allow pay in lieu of 
noticeD others do not. 4f the contract permits pay in lieu' then to do so is not a breach of 
contract' but such payment will normally be sub£ect to taq.

Harden leave

Harden leave is when an employer places restrictions on an employee during their notice 
period' usually by preventing entry to the worIplace or contact with clients. 4n most cases' 
it is only possible for an employer to place an employee on garden leave where there 
is an eqpress garden leave clause in the employment contract (ie' without an eqpress 
contractual right to do so' an employer could be in breach of contract by placing an 
employee on garden leave).

Unlawful discrimination

• dismissal may be an act of discrimination. 4t also is possible for eq-employees to 
maIe a claim for discrimination' where discriminatory conduct by the employer is closely 
connected to the previous employment relationshipD for eqample' providing a bad reference 
for an eq-employee.

Employees can claim against their  employer in respect of  discrimination by worI 
colleaguesD  for  eqample'  harassment in the worIplace.  The employer will  be held 
Wvicariously liableW for the discrimination unless it tooI all reasonable steps to prevent it 
occurring. The individual who committed the act of discrimination also can be £oined as a 
party to the claim.

Redundancies

• redundancy situation arises when an employer has ceased (or intends to cease) to carry 
on the business or part of the business in which the employee is employed or when the 
reAuirement for employees to do worI of a particular Iind or in a particular place has 
ceased or diminished (or is eqpected to cease or diminish). Employees who have been 
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continuously employed by their employer for at least two years are entitled to a statutory 
redundancy payment if they are dismissed on grounds of redundancy. They will also be 
entitled to an unfair dismissal award if they have reached the unfair dismissal length of 
service eligibility threshold' if a fair redundancy process is not carried out.

1here 5" or more redundancies are proposed' there also are eqtensive obligations 
on employers to notify and consult with recognised trade unions or elected employee 
representatives about the forthcoming redundancies' and statutory consultation timelines 
to adhere to (referred to as the Wcollective redundancyW regime).

Transker ok business

The Transfer of UndertaIings (Protection of Employment) Regulations 5""Y (,4!5""Y!58Y) 
(TUPE) is a set of UK regulations that implement Council kirective 5""J!5[!EC (the 
•cAuired Rights kirective) into English law.[9] 4t is designed to safeguard £obs and protect 
employeesj rights when the business in which they worI changes ownership.

TUPE can apply in two scenarios:

; the transfer of an economic entity which retains its identityD most obviously' the 
straight sale of a businessD and

; on a Wservice provision changeW. This is where a business outsources an activity 
such as catering or security' switches to a new contractor or taIes a service bacI 
in house. TUPE does not apply on a share acAuisition of a company.

TUPE operates to transfer employeesj contracts of employment automatically to the new 
employer on the same terms and conditions. ”o new paperworI needs to be signed to 
maIe this happen. The new employer inherits any and all pre-transfer liabilities even before 
it became the employer' such as a failure to pay salary or contractual bonuses' or liability 
in respect of an employment claim' such as discrimination. The parties cannot contract 
out of TUPE and staff whose employment is terminated because of the transfer can claim 
that their dismissal is automatically unfair.

Prior to a TUPE transfer' the parties (seller and buyerD or outgoing service provider and 
incoming service provider) have information and consultation obligations' and in most 
cases the outgoing employer must give employees the chance to elect representatives 
through whom the employer channels information about the transfer. 9oth the incoming 
and the outgoing employers  may have consultation obligations in  respect  of  any 
WmeasuresW envisaged to affect employees. The outgoing employer will also be obliged 
to provide the incoming employer with certain Wemployee liability informationW at least 56 
days prior to the transfer.

Outloo4 and conclusions

The UK government has passed ma£or new legislation under the ER• 5"50' some of 
which came into force in 5"5Y' and other parts which are sub£ect to industry consultation 
and possibly reSnement' which may be introduced in 5"5x or beyond. ,eparately' the 
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government is planning to introduce legislation to mandate ethnicity and disability pay gap 
reporting. The government is also launching enAuiries into the disability employment gap.

Employment Rights •ct 5"50

4n brief' the ER• 5"50 (as outlined in the WFear in reviewW)' introduces widespread changes' 
largely with the intention to bolster the protection of worIers/ rights. There is an emphasis 
in the rhetoric behind the ER• 5"50 on worIplace culture and an employerjs duties' coupled 
with improving worIersj rights' in line with the eqpectations of those coming into the 
worIforce. •s a result' there are developments to the rights around ]eqible worIing' family 
friendly rights' worIBlife balance' gender pay gap reporting' certainty of worIer rights and 
fair worIing practices. The change to unfair dismissal eligibility to become a right after siq 
months of service' together with the removal of the cap on unfair compensation awards' 
attracts the most headlines' and it remains to be seen what impact this will have in the 
coming years on the speed in which claims can move through the employment tribunal 
system.

There are also proposed changes to the collective redundancy regime' with consultation 
having taIen place on the removal of the reAuirement that the proposed redundancies must 
be totalled by reference to employment Wat one establishmentW. The ER• 5"50 proposes 
to remove this WestablishmentW wording meaning that employers would need to count all 
redundancies across its worIplaces in calculating whether the threshold for collective 
redundancy is reached. 4n addition' the cap on Wprotective awardW claims for a failure to 
follow the consultation reAuirements increased from N" daysj pay (uncapped) to J6" days.

Endnotes

1  See the proposed changes to this eligibility requirement in the "Employment Rights 
Act 2025" subsection in the "Outlook and conclusions" section.   � Back to section

2  Section 43(B) of the Employment Rights Act 1996.   � Back to section

3  The positive duty making it a legal obligation for employers to take reasonable steps to 
prevent sexual harassment was introduced under the Worker Protection (Amendment 
of Equality Act 2010) Act 2023.   � Back to section

9  Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of 
the Member States relating to the safeguarding of employees' rights in the event of 
transfers of undertakings, businesses or parts of undertakings or businesses.   � Back 

to section
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