
Did you know that making a credentialing mistake 

is not equivalent to malice, or that state reporting re-

quirements are often more stringent than the National 

Practitioner Data Bank’s? These are just a few of many 

valuable nuggets HCPro’s legal experts shared during this 

year’s Credentialing Resource Center Symposium, held 

May 6–7 in Las Vegas.

After the conference, CPRLI caught up with Michael 

Callahan, Esq., partner at Katten Muchin Rosenman, 

LLP, in Chicago; Constance Baker, Esq., an attorney at 

Venable, LLP, in Philadelphia; and Michelle  Bergholz 

Frazier, Esq., shareholder at von Briesen & Roper, SC, 

in Milwaukee, to get their spin on the most common 

medical staff legal issues. The following are their tips for 

keeping out of legal hot water. 

Allow physicians to respond to complaints

If an individual, such as a nurse, patient, or another 

medical staff member, files a complaint against a physi-

cian, and the issue gets as far as a fair hearing, the medi-

cal staff should allow the physician to know who filed the 

complaint and why, Baker said during her presentation, 

“How to Avoid Corporate Negligence and Legal Pitfalls 

When Performing Peer Review Actions.”

“If you are in the process of doing peer review, it is criti-

cal to get the accused physician’s perspective and hear his 

or her side of the story. The physician should be able to 

have his or her re-

sponses consid-

ered before any 

decision is made,” 

says Baker dur-

ing a post-con-

ference interview. “If that complaint is the basis of a 

denial [of privileges or membership], I don’t think there 

can be a fair hearing unless that is made available to the 

physicians.”

Some disagree with this strategy and argue that a person 

who witnessed a physician’s undesirable behavior or poor 

performance may be less inclined to file a report knowing 

that he or she would be identified to the physician. 

To overcome this fear, medical staffs should add a clause 

to their peer review policies prohibiting physicians from 

confronting, harassing, or intimidating anyone who files a 

complaint. If the physician exhibits any of those behaviors, 

the peer review committee will take them into consider-

ation when evaluating the case, or the medical staff may 

choose to summarily suspend the physician for creating a 

hostile work environment that puts patient safety at risk.  

If identifying individuals who file written complaints 

paralyzes your peer review process, physicians should 

at least be allowed to see the comments. “In general, 

“ The only thing as bad as 

not having a required policy 

is having a policy that you 

are not following.”

—Michelle Bergholz Frazier, Esq.
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doctors know who made the comment anyway,” says 

Baker.

 Baker notes that applicable law doesn’t prohibit the 

hospital from showing the doctor complaints filed against 

him or her. However, the fact that someone made a com-

ment is still protected under state confidentiality laws, so 

the physician cannot bring his or her accuser to court over 

the complaint. 

Focus on the findings of fact

When investigating an alleged case of unprofessional 

behavior or poor performance, the peer review  committee 

should focus solely on the findings of fact, not what 

CRC legal tips < continued from p. 1

the final recommendation might be, Baker stated dur-

ing her presentation. If a peer review committee mem-

ber begins an investigation with a particular end result 

in mind —dismissal, for example—he or she may look 

hard for evidence that supports that dismissal and un-

consciously dismiss evidence that points toward correc-

tive action. 

The medical executive committee weighs the findings 

of fact more than the peer review committee’s recom-

mendations when making a final decision, says Baker. 

“Decision-makers may disagree as to what the recom-

mendation should be,” she says. “But if they disagree, it 

still has to be supported by the findings of fact. They are 

much more reliant on the findings of fact than they are 

on the recommendations portion.”

Learn the ins and outs of PSO reporting

During “The Impact of PSO Confidentiality and Privi-

lege Protections on the Peer Review Process: What You 

Need to Know,” Callahan discussed the Patient Safety Act 

and how medical staffs can best use patient safety work 

product.

In summary, the Patient Safety Act:

 ➤ Creates independent patient safety organizations 

(PSO) that receive and analyze protected data and 

share recommendations for improvement with 

healthcare providers 

 ➤ Provides federal and state legal privilege and confi-

dentiality protections to information that is assem-

bled and reported by providers to a PSO or by a PSO 

to conduct patient safety activities

 ➤ Limits the use of patient safety information in crimi-

nal, civil, and administrative proceedings and imposes 

monetary penalties for violations of confidentiality or 

privilege protections

Callahan explained during the presentation that if 

a medical staff reports data to the PSO, it cannot use 

that information to support the decision to terminate 
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to terminate someone. However, you can use it to edu-

cate and proctor physicians,” Callahan says. 

Communicate documentation changes 

During “Medical Staff Document Review: Compliance, 

Communication, and Consistency,” Frazier presented a 

list of the top 10 compliance issues that medical staffs 

face today as part of their medical staff document re-

view process. As she discussed the list (see “Top 10 com-

pliance issues” on p. 4), she also explained how medical 

staffs can shoot themselves in the foot by focusing solely 

on these compliance issues when drafting and reviewing 

their medical staff documents, but then failing to com-

municate obligations to practitioners or consistently ap-

ply the governing processes.

“The biggest problem that I see doesn’t necessarily 

stem from the top 10 issues,” says Frazier during a post-

conference interview with CPRLI. “It stems from the 

fact that people don’t know what their bylaws, rules, 

regulations, and policies say. The only thing as bad as not 

having a required policy is having a policy that you are 

not following. That can be held against you in a medical 

staff hearing or, worse yet, a court of law.”

To ensure that all members of your medical staff 

know the ins and outs of their medical staff documents, 

Frazier suggests developing a system of electronically 

communicating changes and updates whenever they 

occur, rather than waiting to discuss the changes at the 

next medical staff meeting, because not everyone at-

tends medical staff meetings. Department chairs should 

be responsible for ensuring that physicians have read 

and understand all medical staff documents—not just 

the ones they think pertain to them. Finally, be sure 

there is only one version of each document so the sur-

gery department isn’t working off a five-year-old doc-

ument while the cardiology department is using the 

newest version. 

For more tips like these, join HCPro and The  Greeley 

Company at next year’s Credentialing Resource Cen-

ter Symposium and visit www.MedicalStaffLeader.com 

throughout the year. n

a physician’s membership or privileges. However, if a 

medical staff believes that it may need to use certain 

peer review information to support its argument dur-

ing a fair hearing, it may choose to withhold that infor-

mation from the PSO or report it at a later date. 

A conference attendee asked whether the peer re-

view data that medical staffs report to PSOs are accurate 

if they are withholding certain portions for fair hear-

ing purposes. Moreover, is that inaccurate information 

leading PSOs to make faulty recommendations?

“I think it raises a legitimate point, but I think we are 

talking about a small body of information that may not 

make it to the PSO, so the impact on the validity or ac-

curacy of the information the PSO receives is going to 

be minimal,” says Callahan during a post-conference 

phone call.

If a medical staff reports to a PSO all data it collected 

prior to the imposition of a mandatory consultation, and 

the only data left were those that it collected after the 

medical staff started monitoring the physician, “ … some 

stuff would be getting to the PSO,” Callahan says. 

Callahan notes that even if a medical staff reports  data 

to a PSO, it can still use those data internally. “Informa-

tion that is used internally, even after it is reported to a 

PSO, is not a disclosure that would require authoriza-

tion,” he says. 

In this regard, the Patient Safety Act is similar to 

HIPAA. HIPAA allows patient information to be used 

for issues relating to treatment, payment, and health 

collaboration. For example, a hospital can share a pa-

tient’s information between the attending physician 

and consulting physician for patient care purposes, and 

the hospital can share the patient’s information with 

the patient’s insurance company for payment informa-

tion—both functions that are considered internal. If the 

hospital wishes to share that information for any oth-

er purpose, it must receive written permission from the 

patient. 

“Similarly, in the context of the PSO, any information 

that I collect and report, I can still use it. Where they 

draw the line is if it has been reported, you can’t use it 




