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HCQIA Immunity Granted
• Teichman v. Evangelical Community Hospital, 237 A.3D 1082 (Pa. Super. Ct. 2020)

• Background
• Dr. Teichman is an OB/GYN practicing at his own medical practice, who had 30 

years of unrestricted clinical staff privileges at Evangelical Hospital.
• In 2012, one of his patients almost bled to death, resulting in the suspension of 

his clinical privileges pursuant to the medical staff bylaws.
• As a condition to lifting the suspension, the hospital required that he be provided 

with a proctor to oversee patient care while at the hospital.
• He also had instances where he had poor communications with peers and 

hospital employees, in addition to verbal, physical and sexual harassment 
claims.
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HCQIA Immunity Granted
• Dr. Teichman refused to accept these conditions, and instead attempted to 

pursue administrative remedies, but his hearing and appeal to the board was 
unsuccessful.

• Dr. Teichman filed suit against the hospital claiming breach of contract, tortious 
interference with contract and civil conspiracy.

• The hospital moved to dismiss arguing that they were entitled to immunity under 
the HCQIA because they satisfied all of the requirements, including actions to 
undertake a reasonable investigation to support their decision to suspend.

• Although a jury determined that the hospital had failed to conduct a reasonable 
investigation, it also stated that they believed the hospital complied with HCQIA, 
and, therefore, the hospital was entitled to immunity protections.

• The trial court acknowledged the inconsistency in the jury’s findings, but 
dismissed the case ruling the HCQIA immunities applied.
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HCQIA Immunity Granted
• Court’s Decision

• On appeal, the Court determined that the hospital had indeed made a 
reasonable effort to conduct a reasonable investigation.

• The Court rejected Teichman’s argument that the trial court had abused its 
discretion on a number of points, including its decision to permit evidence that 
he had viewed pornography in his office in 2006.

• The Court also rejected Teichman’s argument that the hospital and physicians 
were biased against him, which led to the decision to suspend his privileges. 
The Court, citing to the Act and other Court decisions, determined that 
“co-plaintiffs are not permitted to introduce evidence of bad faith of the 
participants in the peer review process.”
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HCQIA Immunity Granted
• The Court refused to hear any evidence as to whether the hospital did or did not 

comply with its bylaws in determining whether they could “immunities implied 
because the parties had agreed at the trial level that the bylaws were irrelevant. 
Therefore, Teichman waived his right to introduce this evidence on appeal.
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HCQIA Immunity Granted
• Delashaw v. Seattle Times Co., Case No. NL. C-18-0537 JLR (W.D. Wash.) Jan. 7, 

2021
• Background

• The plaintiff, Dr. Delashaw, was a neurosurgeon employed by Swedish Medical 
Center since 2015 and was promoted to chair of neurosurgery and spine at the 
Swedish Neuroscience Institute.

• In November, 2016, Dr. Cobbs, a colleague, distributed a letter critical of Dr. 
Delashaw to a wide number of individuals both within and outside of the 
Swedish leadership.

• The concerns he raised were regarding Dr. Delashaw’s destructive conduct, 
including intimidation, retaliation, discouraging the reporting of errors, and 
asking questions about his care, as well as harassment of other staff, interns 
and other physician’s practices.
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HCQIA Immunity Granted
• In December, 2016, Dr. Delashaw was notified that he was being removed from 

his chair position because of the numerous complaints about his leadership.
• Dr. Delashaw sued Dr. Cobbs and others, alleging extreme harm to his 

reputation and loss of employment opportunities as a result of the letter. The 
specific claims were defamation, civil conspiracy and tortious interference.

• Included among the individuals who received a letter was the hospital CEO, two 
other corporate representatives, the CEO of the physician’s medical group, two 
other individuals who are not employed by the hospital and a group of 
individuals he alleged were members of the hospital’s NEC.

• The concerns involved disruptive behavior, patient safety issues and 
interference with other physician’s referrals and practices.
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HCQIA Immunity Granted
• Court’s Decision

• According to the court, in order to enjoy HCQIA immunity concerning the 
complaint letter, such protections only apply to members of a “hospital 
professional review by” and only if they were not made with the knowledge of 
falsity.

• Although certain recipients of the letter qualified as a professional review body, 
such as officers and directors of the medical center, as well as MEC members, 
there were others who received the letter who did not meet this requirement.

• Consequently, the HCQIA immunity protections did not apply to non-members. 
Furthermore, there were issues of fact as to whether the statements made by 
Dr. Cobbs in the letter were false.
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HCQIA Immunity Denied
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HCQIA Immunity Denied
• Alexander v. Hackensack Meridian Health, CIV. Act. NL 19-18287, 2020 U.S. Dist. 

Lexus 181224 (DNJ Sept. 30, 2020)
• Background

• Dr. Alexander is a pediatric surgeon who at one point was chief of pediatric 
surgery at the hospital until he voluntarily resigned from that position to pursue 
private practice.

• Between 2011-2017, the hospital and the medical staff had taken a number of 
actions against him relating to allegations that he improperly used the 
emergency room, which was later determined not to exist by an independent 
committee.

• Subsequently, Dr. Alexander alleged that they had improperly manipulated the 
on-call roster so as to put him on a “secondary sham on-call schedule” which 
MEC later determined was in fact “unfair.”
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HCQIA Immunity Denied
• On June 9, 2017, he was summarily suspended based on “safety issues,” 

relating to his care of three patients.
• Even though the MEC had imposed the suspension, three of its members sat as 

an ad hoc committee hearing panel.
• During the hearing, Dr. Alexander alleged the following:

‒ The MEC failed to provide specific rationale for his suspension.
‒ The ad hoc hearing committee permitted the MEC to produce relevant medical 

records for the first time the day of the hearing, therefore, depriving him of the 
opportunity to review the records for purposes of proper preparation.

‒ The committee permitted the hearing to go forward, even though the bylaws obligated 
the MEC to first investigate the alleged conduct, which was not done.

‒ The committee improperly failed to issue a report memorializing its final decision.
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HCQIA Immunity Denied
• In addition, one of the defendants who served as an expert witness against him had 

not even reviewed the medical records of the three patients at issue. Moreover, he 
was a direct competitor for patients.

• Subsequent to the committee’s decision to uphold, Dr. Alexander’s summary 
suspension, it met to consider further action, in addition to taking new testimony from 
another physician who did not testify before the committee.

• Based on the committee’s recommendation on the new evidence, the MEC 
recommended that his medical staff appointment and clinical privileges be revoked. 
Subsequently, the hospital reported him to the New Jersey licensing board and the 
National Practitioner Data Bank.

• Dr. Alexander appealed the committee’s determination before a hearing panel as set 
forth under the bylaws.

• The hearing panel agreed to consider 23 “new” cases, even though they had been 
available before the ad hoc committee’s hearing and were never made available or 
discussed at that hearing.
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HCQIA Immunity Denied
• The trial record indicates that there were other numerous problems with the 

procedures before the hearing panel, including placing various limitations on
Dr. Alexander, which were not imposed on the MEC, including the ability of the MEC 
witnesses to be present during their testimony, but denying Dr. Alexander’s witnesses 
from being present.

• The hearing panel upheld the recommendation that his privileges be suspended and 
terminated, which decision was upheld by the executive committee of the board of 
governors of the hospital.

• Dr. Alexander appealed this decision as well, and the appellate panel unanimously 
rejected and reversed the hearing panel’s decision based on a violation of his due 
process rights and the addition of new cases, which were never presented before the 
ad hoc hearing committee.

• New charges were brought by the executive committee of the board, alleging that he 
had falsified records.
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HCQIA Immunity Denied
• MEC retained an expert to investigate the falsification charges who determined that 

indeed Dr. Alexander had falsified the records.
• The executive committee upheld the recommendation that Dr. Alexander’s privileges 

be revoked, and he was subsequently again reported to the New Jersey licensing 
board and the NPDB.

• Dr. Alexander filed suit alleging 11 separate claims, including breach of contract, 
violation of due process, restrain of trade and other similar actions. 
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HCQIA Immunity Denied
• Court’s Decision

• One of the arguments made by defendants is that their actions were immune 
under HCQIA and the New Jersey peer review statute.

• After reviewing the immunity standards under HCQIA and New Jersey law, the 
court stated that motions to dismiss at this stage are typically denied and must 
proceed to discovery in order to determine whether there are any material 
issues of genuine fact to support or reject the privilege claims.

• If asserted during the motion to dismiss stage, the court must determine 
whether a plaintiff’s allegations are true if the immunity would apply.

• Given all of the procedural irregularities which took place and were set forth 
within the plaintiff’s complaint, the court determined that the allegations 
contained sufficient details so as to defeat of HCQIA immunity as well as 
immunity under New Jersey law at this stage of the proceedings.
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HCQIA Immunity Denied
• Sujan v. Corona Regional Medical Center, No. Eo. 71217, Cal. Court of Appeals, 4th

Appellate District, 2nd Div. (March 8, 2021)
• Background

• Plaintiff was a board certified internist who claimed that he was the subject of a 
target campaign by competing physicians who used the peer review process to 
defame him.

• The claim included an allegation that the physicians encouraged the filing of 
false MIDAS reports accusing him of being “unresponsive, dilatory, and ill-
tempered.” 

• These reports were used to identify when physicians are allegedly in violation of 
hospital and other relevant policies, and then reviewed to determine whether a 
peer review process should be initiated.
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HCQIA Immunity Denied
• The Director of Risk Management reviewed the 86 MIDAS reports filed against 

him that supported his targeting claim and that some nurses were being 
directed to issue reports based on “false and/or misleading allegations.”

• During external review, one of the physician’s patients died of heart failure which 
led to the imposition of a summer suspension without conducting any 
investigation or interviews to determine whether he was responsible for the 
patient’s death, and even though the insurance carrier determined later that he 
was not at fault. 

• The MEC voted to sustain the suspension unless he signed an agreement that 
would allow him to get back on the medical staff and to avoid a Data Bank 
report.

• The agreement further required that he waive hearing rights and not retaliate 
against anyone involved in the peer review process, including the filing of the 
MIDAS reports.
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HCQIA Immunity Denied
• The physician later applied to become a full-time hospitalist at another facility. 

The defendant hospital initially refused to respond unless his signed an absolute 
waiver of all claims and agreed with the language in the verification which 
included a detailed summary of what he alleged were false and defamatory 
statements.

• He refused to sign and subsequently filed a lawsuit claiming conversion of 
personal property, intentional interference with a prospective economic interest 
with his patients, intentional interference with contractual license with his 
patients and that the hospital and physicians conspired against him.

• With respect to the defendants’ claim of HCQIA immunity, the court rules that 
the protections do not apply if the submission of information which formed the 
basis of the professional review action “is false and the person providing it knew 
that such information was false.”
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HCQIA Immunity Denied
• The court determined that the defendants’ HCQIA immunity arguments were 

defeated because the plaintiff had submitted sufficient evidence to support his 
claim that they had encouraged nursing staff to file MIDAS reports against him 
which they knew to be false.

• Regarding the defendant’s claim of immunity under California law, the court 
determined that the protections did not apply because their alleged conduct did 
not occur “in the course and scope of their roles as members of the peer review 
committee.”

• The trial court’s decision was affirmed on appeal.
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HCQIA Immunity Denied
• Lessons Learned

• It is imperative that hospitals and medical staffs substantially, if not fully, comply 
with all relevant peer review policies, rules and regulations, and medical staff 
bylaws when considering whether to trigger and impose disciplinary actions.

• The failure to follow these requirements will automatically raise concerns about 
fairness and bias against a physician, which is one basis on which the court will 
rule in favor of physicians as well as to find that immunity protections afforded 
under HCQIA and state law do not apply.

• Summary suspensions should rarely be imposed because the standard for 
upholding a suspension – “Did the physician’s continued practice present 
imminent risk of harm or danger to patients” is a very high bar, and there are 
usually other lesser forms of remedial action that will balance the rights of the 
physician with the need to protect patients.
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HCQIA Immunity Denied
• Conduct and dissemination of information to individuals who are not part of the 

formal peer review process likely will not be protected. Moreover, such 
communications will be discoverable in order to support a physician’s legal 
claims.

• Individuals who have a clear bias or conflict of interest should not be involved in 
the peer review process or, at least, should not be entitled to vote on any matter 
which addresses the possibility of disciplinary action.
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Data Bank Reports
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Data Bank Reports
• Doe v. Rogers, Civil Action Criminal 12-01229 (TFH), 2020 U.S. Dist. Lexus 184719 

(D.D.C. September 10, 2020)
• Background

• Plaintiff physician is a surgeon who performed an emergency laparoscopic 
appendectomy on a 14 year old girl to remove an “inflamed band” which turned 
out to be the patient’s right fallopian tube.

• The hospital immediately filed a report on the incident to the New York Patient 
Incurrence Reporting and Tracking System.

• The report stated that, “the physician has been placed on suspension pending 
completion of the investigation and the family notified”.

• The physician subsequently executed a letter voluntarily suspending his surgical 
privileges for a period of two weeks. Shortly thereafter he submitted his 
resignation from the medical staff.
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Data Bank Reports
• Two months later, the hospital submitted an adverse action report to the 

National Practitioner Data Bank.
• Although the hospital did not take further action regarding the physician’s 

privileges or employment, it did include information that as a result of the 
investigation, the hospital concluded that the physician departed from the 
standard of care regarding the laparoscopic appendectomy in question.

• The physician subsequently sued the Secretary of HHS and the National 
Practitioner Data Bank arguing that the report was factually inaccurate and was 
not submitted in accordance with reporting requirements.
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Data Bank Reports
• Court’s Decision

• After reviewing the legal history leading up to the adoption, the Court noted that 
Data Bank reports can be as simple as a one sentence description. However, 
the report does “require … action or surrender.”

• Furthermore, the Court stated that the language is broad enough to include the 
results of an investigation in order to enable “queriers to more fully understand 
the circumstances of the incident, and protect patients by providing entities with 
enough information to make informed hiring decisions.”

• The fact that the investigation had not been concluded by the time the physician 
resigned is irrelevant to the requirement that a hospital report a physician who 
resigns while under investigation.
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Data Bank Reports
• Even if the investigation resulted in a determination that the physician did not 

breach standard of care and no disciplinary action was going to be 
recommended, the resignation is still reportable.
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Data Bank Reports
• Jane Doe v. Community Memorial Hospital

• Background
• This case involves a 16 year old patient who suffered a gun shot wound to his 

head, which resulted in the family’s decision to have a procedure whereby his 
“organs were scheduled to be harvested for donation”.

• The patient was otherwise healthy, but in order to control his pain, was given 
high doses of fentanyl and other pain relieving medications.

• When the procedure to harvest organs was scheduled, he was under the care 
of an advanced practice nurse who administered additional medications in order 
to keep him comfortable during the procedure.

• Because he had developed a high tolerance of the medication doses during his 
two-week stay at the hospital, the nurse had to give higher does than usual 
order to relieve pain and keep him as comfortable as possible.
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Data Bank Reports
• Because the patient did not expire within the 90 minute requirement, he was 

removed from the surgical suite and re-admitted to the hospital where he was 
subsequently discharged.

• The day in which the procedure occurred happened to be the last day of the 
nurse’s employment. In fact, she had submitted her resignation 3 months 
previously in order to take a new job.

• Up until that point of time, she was in good standing and was not under any 
investigation.

• Moreover, as per the terms of her contract and the medical staff bylaws, her 
membership on the allied professional staff and her clinical privileges 
automatically expired on the last day of her employment.
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Data Bank Reports
• One day after the procedure and after she had resigned, she received a call 

from the hospital’s VPMA asking her if she would be willing to voluntarily 
participate in an interview to discuss her decisions to administer high doses of 
pain medication during the procedure. In response to the question of whether 
she was under investigation or whether she needed an attorney, the VPMA then 
responded by saying it was an informal interview and that legal counsel was not 
necessary.

• A few weeks later, the hospital reported her to the state nurse licensing board 
and to the National Practitioner Data Bank claiming that she resigned while 
under investigation. 

• The Data Bank report was very specific about claims of breach of a standard of 
care in administering the high doses of pain medication.



32

Data Bank Reports
• After investigating the circumstances of the procedure, along with the medical 

records and information from the nurse’s expert, the nursing board took no 
action against her. 

• The nurse then challenged the basis of the hospital’s report to the Data Bank 
arguing that she had not resigned while under investigation because no 
investigation had been triggered prior to her resignation and departure.

• The hospital had contended that she still retained privileges until such time as 
she was contacted by human resources to ask whether she wished to retain 
privileges two weeks after her resignation.
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Data Bank Reports
• The Data Bank’s Decision

• There were a number of communications back and forth between the nurse and 
the hospital as to whether the hospital had met all of the requirements for 
reporting to the Data Bank in light of the nurse’s contention that she had already 
resigned, was never informed that she was under investigation, she had no 
clinical privileges at the time that she resigned, and furthermore, under the 
bylaws and under her employment contract, she no longer had clinical 
privileges.

• In addition, the Data Bank was given deposition testimony from the VPMA taken 
from litigation that was filed against the hospital which she conceded that the 
nurse really was not under investigation pursuant to the medical staff bylaws, 
but instead, was part of an interview which the hospital attempted to 
characterize as an investigation for reporting purposes.
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Data Bank Reports
• The Data Bank specifically requested that the hospital provide “a copy of any 

written communication addressed directly to [Jane Doe] notifying her that a 
formal investigation into her professional competence or conduct had been 
initiated.”

• Although the hospital argued and the Data Bank acknowledged that there was 
no obligation to advise a practitioner that they were under investigation, it cited 
to the Guidebook, which provided that:

“The healthcare entity that submits a clinical privileges action based on 
surrender, restriction, or failure to renew a physician’s or dentist’s privileges 
while under investigation should have evidence of an ongoing investigation 
at the time of surrender, or evidence of a plea bargain.”
“Reporting entity should be able to produce evidence that an investigation 
was initiated prior to the surrender of clinical privileges.”
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Data Bank Reports
“Examples of acceptable evidence may include minutes or excerpts from 
committee meetings, orders from hospital officials directing an investigation, 
or notices to practitioners of an investigation.”

• In its communication to the hospital, the Data Bank further stated that “such 
documentation must also include the effective date of the initiation of the 
investigation, the reason(s) the investigation was opened, and, if applicable, the 
timeframe by which this investigation was expected to be completed.

• The hospital was given 15 additional calendar days to provide such 
documentation to support its argument that the nurse was under investigation 
when she resigned.
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Data Bank Reports
• The hospital failed to provide such documentation in a timely manner. Its efforts 

to provide a response subject to the deadline was rejected by the Data Bank.
• Consequently, the Data Bank ordered the hospital to void the report which it 

submitted.



37

Data Bank Reports
• Lessons Learned

• Although the Data Bank initially backed off on its position that an FPPE 
constitutes an “investigation” for reporting purposes, a few years ago it 
reiterated its view that that term is interpreted broadly.

• This position has created confusion among hospitals and medical staffs in terms 
of what type of activity does or does not qualify as an investigation.

• The result, in part, is what I believe has been the unintended over-reporting to 
the Data Bank when physicians decide to resign even if there has been no 
formal request for disciplinary action.

• One way to address this issue is to in fact define the term “investigation” in the 
medical staff bylaws so that there is a clear standard and understanding as to 
when an investigation is triggered.
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Data Bank Reports
• It is the recommendation of many attorneys and healthcare consultants that an 

investigation does not begin until such time as the MEC receives a formal 
request for disciplinary action and, after reviewing the request and any 
supporting information, decides to pursue an investigation, typically through an 
ad hoc committee.

• An example Bylaw definition would be as follows:
‒ The term “Investigation”, for Data Bank reporting purposes, shall refer to 

that decision made by the Medical Executive Committee under Article ___, 
Section ___ of these Bylaws in response to a request for a formal request 
for (corrective)(disciplinary)(remedial) action under Article __, Section ___ 
to initiate an investigation after reviewing the request and any supporting 
materials. All other remedial measures, including but not limited to collegial 
intervention, monitoring, re-education, and FPPE plans shall be considered 
routine Peer Review activities.
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Data Bank Reports
place by an ad hoc committee. All other remedial measures including but not 
limited to, collegial intervention, monitoring, re-education and FPPE reviews 
are considered routine peer review.”

• Other than this defined term, you should avoid using the word “investigation” in 
any other section of the bylaws, policies or rules and regulations so as not to 
cause further confusion.

• Requests for disciplinary action which could trigger an investigation should only 
be submitted after all other efforts to address the quality of care, disruptive 
behavior or other similar actions have failed.

• The purpose is to create a “just culture” environment whereby physicians 
believe the hospital and the medical staff is there to assist them when problems 
arise rather than move towards disciplinary action.
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Data Bank Reports
• This will encourage physicians to be more upfront and honest in acknowledging 

that issues or problems exist so that they can be addressed in a proactive and 
productive manner.

• It is important to identify what actions are and are not reportable to the Data 
Bank or to any state or governmental entity and therefore generally limit 
hearings to those disciplinary actions.

• Make sure you consult with in-house or outside legal counsel before 
determining whether a Data Bank report is required.
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Peer Review Privilege Denied
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Peer Review Privilege Denied
• United States v. Mass. Gen. Hospital, Inc., No. 15-11890-ADB, 2020 U.S. Dist. Lexus 

205064 (D. Mass. November 3, 2020)
• Background

• This lawsuit involves a claim by the plaintiff that the defendant hospital and 
others fraudulently billed Medicare and Medicaid for overlapping concurrent 
surgeries.

• She attempted to compel discovery of documents which were being withheld by 
defendants on the basis of a peer review privilege under Massachusetts law.

• The question presented is whether a state peer review statute applies in federal 
court proceeding. 
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Peer Review Privilege Denied
• While the application of a state peer review privilege in state claims brought by 

a physician, such as a defamation, breach of contract and tortious interference 
will generally prevent discovery of privileged information, the statutes will rarely, 
if ever, prevent discovery in a federal case involving a federal cause of action.

• Here, there was greater interest in determining whether there was fraudulent 
billing in a federal false claims action versus the state’s interest in protecting 
peer review privileged information. Therefore, the motion to compel disclosure 
was granted.
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Peer Review Privilege Denied
• Hance v. Cleveland Clinic Foundation, No. 110129,2021-Ohio-1493 (Ohio App. Ct. 

8th District) April 29, 2021
• Background

• This involves a medical malpractice action which the plaintiffs sued the Clinic 
alleging that an employed orthopedic surgeon misdiagnosed the cause of her 
back pain and resulting surgery which left her permanently paralyzed from the 
waist down along with continuous and persistent pain.

• She further claimed that she was never informed that the surgery could 
“substantially and permanently worse her condition.”
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Peer Review Privilege Denied
• During a deposition of one of the Clinic’s neurosurgeons, statements were 

made which led to a motion to disclose documents which “refer to or which 
describe any intent or desire to motivate the neurology staff to improve patient 
access, increase time slots, recapture market share, counter loss of patient 
volume to competitors or otherwise increase revenues and/or the number of 
patients.”
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Peer Review Privilege Denied
• Court’s Decision

• In reviewing the Ohio Peer Review Statute, the court noted that the purpose of 
the law was “to protect the integrity of the peer review process” in order to 
“improve the quality of healthcare,” but it “is not a generalized cloak of secrecy 
over the entire peer review process.”

• In order to satisfy its burden of proof, the Clinic had to establish a committee 
that meets the statutory definition of a “peer review committee,” and that each of 
the documents in dispute is a “record within the scope of the peer review 
committee.”

• The court rejected the Clinic’s arguments that the information which was 
discussed at a utilization review committee meeting or any other committee met 
the definition of a peer review committee. In fact, the affidavit submitted did not 
even identify a specific committee.
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Peer Review Privilege Denied
• The meeting minutes in dispute did not make any reference that it was peer 

review committee or utilization review committee and nothing in the minutes 
suggested that privileged peer review matters were discussed.

• Based on the Clinic’s failure to meet its burden of establishing that the 
information was privileged, the court ordered that the documents and minutes 
be disclosed.
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Peer Review Privilege Denied
• Lessons Learned

• It is important to understand the exact language under any state or federal peer 
review privilege protection so that when asserting the privilege, you identify 
what elements have to be met in order to prevent discovery.

• It is not enough to understand and know the statutory language. You must also 
be familiar with case law which interprets the statute and which may be at 
variance with the statutory language.

• The privilege is only going to apply when minutes and analyses truly involve 
peer review activities which, in most states, have to be generated by a peer 
review committee which meets the statutory definition.
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Peer Review Privilege Denied
• Activities and analyses which are performed outside of a committee structure in 

state law will not be privileged. The minutes of these meetings and any 
supporting affidavits must reflect how the minutes and other related information 
were or will be used to improve patient care and reduce risk consistent with 
statutory requirements.

• It is also helpful to have supporting medical staff bylaws, peer review and other 
related policies which reinforce the purpose and goal of such committee activity 
and documentation.
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Peer Review Privilege Upheld
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Peer Review Privilege Upheld
• Morrissey v. GCMC Geisenger Community Med. Ctr., 3:19-CV-894, 2020 U.S. Dist. 

Lexus 219391, 2020 WL 6877183 (M.D. Pa., November 23, 2020)
• Background

• This case involves a discovery dispute brought by a plaintiff in a medical 
malpractice action challenging the hospital’s assertion that information identified 
in privilege logs, in which contain multiple redactions, were privileged under the 
Pennsylvania Peer Review Production Act.

• The documents in question included:
• Cardiovascular Peer Review & Minutes
• Medical Staff Peer Review case rating form
• C-CMC Heart and Vascular Institute Peer Review PowerPoint
• NPDB request
• Reappointment quality check
• Reappointment data sheet
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Peer Review Privilege Upheld
• With respect to the NPDB request, the only information which was redacted was 

information contained in the actual Data Bank report. Although some states, 
such as Illinois, have ruled that while a Data Bank report is confidential, it is not 
privileged under state law, here the court determined that the information indeed 
was privileged under Pennsylvania law.

• Regarding all of the other documents in dispute, the court determined that each 
one was protected under Pennsylvania law.

• Each was annotated as “Peer Review Generated Document(s) Solely for 
Quality Improvement Purposes” pursuant to the Pennsylvania statutes.

• The documents were intended only for the purpose of conducting peer review.
• The documents primarily consist of “proceedings and recordings of a peer 

review committee” which arise “out of the matters which are the subject of 
evaluation and review by such committee.”
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Peer Review Privilege Upheld
• Examination of the documents established that they were all created by, and for, 

the system’s peer review committee which was comprised of only professional 
health care providers.

• The documents were used by these providers for evaluation of the quality and 
efficiency of services ordered or performed by other health care providers 
involved in the plaintiff’s medical care.

• With respect to the PowerPoint presentation, the court determined because 
some of the slides only consisted of information or records that were otherwise 
available from other original sources, such as the medical records, those slides 
were not privileged, even though they were presented to a peer review 
committee. 
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Peer Review Privilege Upheld
• Dwyer v. Ascension Crittenton Hospital (Oakland County Circuit Case No. 17-

160599-NH)
• Background

• This is another medical malpractice action which the plaintiff alleged that an 
orthopedic surgeon was negligent in performing a total left knee replacement, 
which subsequently led to pain and discomfort and adversely affected the 
plaintiff’s ability to walk.

• Plaintiff’s alleged that the physician, who died that year, had dementia, brain 
cancer, or a brain tumor that resulted in the loss his privileges at other hospitals.

• This was a negative credentialing case in which the plaintiff alleged that the 
hospital was negligent in maintaining the physician’s privileges.
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Peer Review Privilege Upheld
• In discovery, the plaintiff sought access to the defendant’s credentialing file, as 

well as to depose individuals about the contents of the file, and about the 
physician’s competence to perform surgeries.

• After reviewing the records and an in-camera inspection, the trial court ruled 
that three email conversations were not protected under the Michigan Peer 
Review Statute because:
‒ The emails were sent to a member of the Credentials Committee in her 

role as Chief Medical Officer, and not in her capacity of a member of the 
Committee.

‒ The record did not establish that the other individuals who participated in 
the email conversations were members of the Credentials Committee.

• It further determined that actions of a single committee member do not reflect a 
peer review function.
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Peer Review Privilege Upheld
• In addition, the file contained no indication that the Committee discussed the 

emails or that the Committee used information in the emails to make a decision 
regarding the defendant physician. Finally, the Court noted that a hospital could 
never be accountable for negligence if all materials submitted to a peer review 
committee were deemed undiscoverable.

• On appeal, the Court of Appeals reversed the Trial Court’s decision for the 
following reasons:

‒ The Michigan Peer Review Statute specifically states that it protects information 
“collected for or by individuals or committees” who have assigned review functions.

‒ The Statute does not require the participation of multiple members of a peer review 
committee.

‒ The Chief Medical Officer was a previous member of the Credentials Committee and 
in her position as CMO, was “the individual designated to receive reports of any 
issues or incidents involving the medical staff” to determine whether a peer review 
investigation was necessary, and thus was an individual who served in an assigned 
peer review function.
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Peer Review Privilege Upheld
• Because the statute refers broadly to “records, data and knowledge,” it 

does not exclude objective facts in otherwise privileged reports.
• The fact that it was not clear if the information in the emails was requested 

by the Committee for a peer review function was not determinative 
because the statute referred to information which is “collected” and not 
“requested.”
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Peer Review Privilege Upheld
• Lessons Learned

• Again, it is important to understand both the actual wording in the applicable 
state’s peer review statutes, as well as how the courts have been interpreting 
the statute.

• Case law has evolved and interpretations have been modified over the years, 
and therefore, you must keep up with these developments.

• It is extremely critical that hospitals and medical staffs educate the court as to 
the hospital’s peer review process as reflected in bylaws, policies and 
supporting affidavits. 

• The courts are not familiar with these procedures and generally do not support 
peer review privileges unless the movant has satisfied their burden of proof. 
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Peer Review Privilege Upheld
• The decisions of a trial or appellate court, and even a supreme court in one 

state, are not binding on any courts in a different jurisdiction, but can be 
instructive given the fact that the language in various state peer review privilege 
statutes are very similar.

• Keep in mind that if a hospital participates in a patient safety organization, the 
privileged protections under the Patient Safety and Quality Improvement Act of 
2005 are broader than state statutes, and also apply in all state and federal 
proceedings.

• Therefore, you need to know whether your activities as an MSP and the 
information you have access to are protected under both state law and the 
Patient Safety Act.  Such knowledge may affect how you handle these 
materials.
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Negligent Retention/Credentialing
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Negligent Retention/Credentialing
• Evans v. Akron General Medical Center, No. 2020-Ohio-5535 (Ohio Sup. Ct. 

December 8, 2020)
• Background

• The patient in this lawsuit brought a negligent hiring/supervision and retention 
case regarding an ER physician who allegedly sexually assaulted her while in 
the hospital.

• The trial court had dismissed the lawsuit on the grounds that she had failed to 
bring a civil suit against the accused physician within the statute of limitation, 
and further, there was no pending criminal case against the physician, which the 
Court found was a requirement before the case could go forward.

• The Appellate Court reversed holding that a finding of civil liability or a 
determination of guilt in the criminal defense was not a precondition or 
requirement in order to bring a negligent hiring/retention lawsuit against the 
hospital.
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Negligent Retention/Credentialing
• The Supreme Court of Ohio decided to accept the appeal, but did not focus on 

the five-part test that the Appellate Court relied on in determining whether the 
plaintiff could continue to pursue her negligent hiring and retention case.

• Instead, the Court focused only on whether an employer could still be liable 
under this negligence theory if the employee in question can no longer be held 
civilly liable or guilty of the claimed criminal charge.

• The Court instead looked to the question of whether the employee committed a 
wrong what was recognized as a civil tort or a crime in Ohio and not whether the 
wrong was proven to be tortious or criminal. Here, the allegation of sexual 
assault is a wrongful act and because there were still genuine issues of material 
fact relating to the physician’s purported conduct, the hospital was not entitled to 
summary judgment.
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Negligent Retention/Credentialing
• Rieder v. Siegal, No. 19-0767, 2021 WL1936057 (Iowa May 14, 2021)

• Background

• In this medical malpractice case, the patient underwent a number of upper neck 
and lower back surgeries in an attempt to relieve significant pain.

• Despite efforts to address her problems, the patient continued to experience 
pain and other complications after she was discharged.

• On the day she was discharged, the Iowa Board of Medicine filed a statement of 
charges against the physician relating to medical care he provided to other 
patients.

• The charges stated that he “demonstrated professional incompetency … when 
he failed to provide appropriate and responsible care to numerous patients in 
Cedar Rapids, Iowa.”
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Negligent Retention/Credentialing
• The physician admitted that they informed the hospital regarding this pending 

investigation prior to operating on the patient. 
• The patient filed suit, including the claim of negligent credentialing against the 

clinics and hospitals that employed and credentialed the physician
• She alleged that the hospital:

‒ “failed to exercise reasonable care in investigating and selecting qualified 
and competent medical staff physicians and giving them the privilege of 
using its facilities. Moreover, the hospital knew or should have known that 
the physician did not possess the proper competency which led to her 
injuries”

• The principal issue in this case was whether Mercy breached the standard of 
care under negligent credentialing when it knew or should have known that the 
physician had been sued on numerous occasions in 2004 through 2008 and in 
2014 and 2015.
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Negligent Retention/Credentialing
• The hospital argued and the trial court agreed that this information was 

inadmissible in addition to an expert witness who testified that these lawsuits 
should have put the hospital on notice that the physician did not have current 
competency to conduct the surgical procedures.

• The Court of Appeals reversed and the case was appealed and accepted by the 
Supreme Court of Iowa.

• Interestingly, the Supreme Court stated that the tort of negligent credentialing 
has never been formally accepted in Iowa. The trial court never ruled on 
whether the theory was liable although the parties seemed to acknowledge the 
existence of the tort.

• The issue which became the focus of the Supreme Court’s review was whether 
the hospital should have conducted an independent investigation when the Iowa 
Board of Medicine issued its charges against the physician, and the physician 
subsequently resigned from the practice of medicine in Iowa.
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Negligent Retention/Credentialing
• According the rules of evidence in Iowa, it is not proper to admit evidence of 

prior malpractice cases. 
• However, the Supreme Court held that the trial court erred when it excluded the 

testimony of the expert witness who stated that the physician breached the 
standard of care based on his prior lawsuits.

• Because there was a disputed issue of material fact the decision of the trial 
court to dismiss the case was reversed.
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Negligent Retention/Credentialing
• Lessons Learned

• More than 30 state jurisdictions recognized recognize the tort of negligent 
credentialing, retention, hiring or supervision.

• Under this theory, the hospital has a duty to determine whether a physician is 
currently competent to exercise all of the clinical privileges he or she is 
requesting.

• If the hospital knew or should have known through reasonable investigation that 
the physician was not competent in one or more areas, resulting in the injury to 
a patient, the hospital can be held liable under this theory.

• The hospital and through the MSPs and its existing appointment/reappointment 
applications, are required and expected to conduct reasonable investigations as 
well as to follow up with any missing or incomplete information before making 
any recommendations.
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Negligent Retention/Credentialing
• If additional questions arise during the application process, follow up questions 

should be provided and the application not processed until such time as all 
requested information has been obtained.

• The medical staff bylaws should include language that the physician has the 
burden of producing any information which is requested and that the failure to 
provide such information in a timely fashion will result in the withdrawal of the 
application from further processing.

• In addition, should the misrepresentation or false information be found during 
the process, the application should be withdrawn, and if found after the 
application is granted, the physician can be subject to disciplinary action as well 
as a report to the Data Bank.
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